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President’s Message

Adam Lang, Esq.
Impact. It’s a powerful word. And
when it’s you trying to make an
impact, some key issues need to
be addressed. Where do I devote
my energy? Will I have enough
time? What will be expected of
me? Will I make a difference?
As attorneys, these questions are
perhaps even more pronounced.
Our days are consumed by
challenging assignments, difficult
cases, and understandably
concerned clients. This is in
addition to the demands we all face
in our personal lives. And despite
wanting to get involved, we often
struggle to find those activities
that really mean something to us
or that carry the most bang for
the proverbial buck. So, where do
we go? You can certainly make an
impact through firm or company
activities, nonprofit organizations,
governmental associations, trade
groups, teaching opportunities,
involvement
in
churches,
synagogues, or other places of
worship, coaching little league or
assisting with mock court, political
involvement, and leadership
activities, to name just a few.
Several years ago, a friend and
colleague who was getting ready
to transition off the AADC board
of directors, suggested that I
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might want to consider getting
involved. I hadn’t thought about
it before. I didn’t realize I could
make the impact I wanted to
make through bar activities. But
I respected his opinion, and was
ready to try something new, so I
joined the AADC board. I quickly
realized the AADC was one of
those organizations that provided
me with the opportunity to make
my desired impact.
And now, I am honored to be
the incoming president of this
organization.
So what does the AADC do? The
answer – a lot! Here are several of
my favorite activities:
Legislative/Lobbying Work
The AADC is active in monitoring
bills of interest for our profession,
the defense bar, and our clients.
Each week throughout the
legislative session, our lobbyist
sends us a list of bills in which
we believe our members or our
clients have an interest. We then
keep our membership informed of
the progress of such bills. Based
on our members’ feedback, we
often take positions for or against
a bill, meet with stakeholders on
both sides of the issue(s) and, if
necessary, ask our lobbyist to help
address the matter.
Amicus Briefing
We have a very active amicus
brief committee. These members,
on their “free” time, prepare and
file amicus briefs in appellate
courts throughout the year. The
committee is not afraid to get a
little dirty. If it is an issue that is
important to the defense bar or

our clients, we show up and offer
our insights to the court.
Judicial Selection
We take great pride in our judiciary.
We believe we are incredibly
fortunate to have the judges we
have at all levels. Over the last
several years, we have seen many
openings on the bench. As a result,
we have been actively involved
in getting behind our members
who seek our support as they
navigate through the intricacies
of getting through the judicial
selection process. We extensively
vet, and then recommend and
support, members of the AADC
who request our assistance.
Our clients, the legal profession,
and our communities are now
fortunate to have several former
AADC members serving on the
bench.
Community Service
The AADC also focuses on the
community. It is a top priority.
For more than two decades, we
have held the Barry Fish Golf
Tournament, in memory of longtime AADC member, Barry Fish,
who passed away after his battle
with ALS. Our efforts have helped
raise thousands of dollars for the
local ALS chapter. In addition,
AADC’s YLD recruits firms and
entities all across our community
to get involved in service, raising
money each year for local charities
through its annual softball
tournament.
And there are so many other
activities – the dozens of hours
of CLEs we put on each year
across various industries and
sectors, the networking events
with judges, with other members,
and with the YLD, the pro bono
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President’s Message (continued)		
services provided to lawyers
who need AADC’s assistance on
matters in front of the State Bar,
the mock trial we run for high
school students, and numerous
events with our varied and highly
involved sponsors (primarily legal
vendors, experts, and consultants)
who support us at each and every
turn and who are vital to our
success.
I look forward to serving as your
president and carrying on AADC’s
great tradition of service. But I
can’t do it alone. Whether public
or private, solo practitioner, large
or small firm, bad faith coverage
attorney or a commercial litigator,
practicing attorney or retiree,
AADC presents opportunities for
you to make an impact. You just
need to find what speaks to you

and run with it. And, if interested,
you can start right away. Our
Barry Fish Golf Tournament will
be different this year and will be
held at Top Golf in Scottsdale on
September 27, 2018. Be on the
lookout for registration materials.
I hope to see you all there!
In
closing,
please
don’t
ever hesitate to contact me
with questions, concerns or
suggestions. An organization’s
strength is based largely on the
dedication of its members. I thank
you in advance for your support,
commitment, and involvement.
Best,

Adam Lang, Esq.
President

P. Gregg Curry, CPA/ABV/CFF
Managing Director
gcurry@navigantconsulting.com
602.528.8010 direct
www.navigantconsulting.com
Navigant Consulting, Inc. • Collier Center, Ste. 1700 • 201 E. Washington St. • Phoenix, AZ 85004
©2009 Navigant Consulting, Inc. All rights reserved. Navigant Consulting is not a certified public accounting firm and does
not provide audit, attest, or public accounting services. “NAVIGANT” is a service mark of Navigant International, Inc. Navigant
Consulting, Inc. (NCI) is not affiliated, associated, or in any way connected with Navigant International, Inc., and NCI’s use
of “NAVIGANT” is made under license from Navigant International, Inc. See www.navigantconsulting.com/licensing for a
complete listing of private investigator licenses.

3

Common Defense • Fall 2018

Because of Sex: Title VII and Sexual Orientation and/or
Gender Identity
By Helen R. Holden
Spencer Fane LLP

on the basis of failure to
conform to sex stereotypes,
or may bring “sex plus” claims
alleging that discrimination
on the basis of sex and sexual
orientation has occured.

Helen R. Holden, Esq.

Title VII of the Civil Rights Act
of 1964 prohibits discrimination
“because of sex.” The statutory
definition of sex is broad, but
for many years, most courts
have declined to include sexual
orientation discrimination within
its definition. Recently, the views
of federal circuit courts on sexual
orientation discrimination have
begun to change, and there are
now three primary positions of
the federal courts of appeal with
respect to discrimination on the
basis of sexual orientation, as
follows:
•

Title VII does not prohibit
discrimination on the basis of
sexual orientation.

•

Title
VII
prohibits
discrimination on the basis of
sexual orientation.

•

Although Title VII does not
prohibit discrimination on the
basis of sexual orientation
standing alone, individuals
may bring claims that they
were discriminated against

Several federal appellate court
cases were decided in 2017 and
2018 that illustrate these positions.
In Hively v. Ivy Tech. Cmty. Coll.
of Ind., 853 F.3d 339 (7th Cir.
2017) (en banc), the full 7th
Circuit held that Title VII prohibits
discrimination on the basis of
sexual orientation. The court
reasoned that “actions taken on
the basis of sexual orientation are
a subset of actions taken on the
basis of sex.” The court relied upon
a series of cases involving sex role
stereotyping that can be traced to
the Supreme Court’s decision in
Price Waterhouse v. Hopkins, 490
U.S. 228 (1989). Hopkins involved
a female candidate for partnership
in the large accounting firm, Price
Waterhouse. She had overall
positive evaluations, but also,
some traits that were described
as “aggressive” or “abrasive,” and
there were negative perceptions
of her based upon her use of
profanity. Hopkins was advised
that to improve her chances for
partnership, she should “walk
more femininely, talk more
femininely, dress more femininely,
wear make-up, have her hair
styled, and wear jewelry.” The
Court held that this was prohibited
by Title VII, because the firm was
considering whether Ms. Hopkins
conformed to stereotypical ideas
about gender. In Hively,
the
Seventh Circuit relied heavily on
Hopkins in holding that Title VII

prohibits discrimination on the
basis of sexual orientation.
The 11th Circuit has reached
a different result. In Evans v.
Georgia Regional Hospital, 850
F.3d 1248 (11th Cir. 2017) cert.
den. 138 S. Ct. 557, (2017), the 11th
Circuit held that discrimination on
the basis of sexual orientation is
not prohibited under Title VII. The
case involved a lesbian woman,
Jameka Evans, who alleged she
was harassed and discriminated
against because of her sexual
orientation. The 11th Circuit held
that it was bound by the decision
in Blum v. Gulf Oil Corp., 597 F.2d
936 (5th Cir. 1979). Ms. Evans
sought review in the Supreme
Court, which declined to review
the case in December, 2017.
The full 2nd Circuit, like the 7th
Circuit, held in February 2018,
that Title VII prohibits sexual
orientation discrimination. Zarda
v. Altitude Express, Inc., 883 F.3d
100 (2nd Cir. 2018) (en banc).
Notably, the Department of
Justice filed an amicus brief in
Zarda opposing the protection of
sexual orientation under Title VII,
and the employer in the case has
filed a petition for review in the
Supreme Court. Activity on the
issue also continues in the federal
appellate courts, as the Plaintiff
in Horton v. Midwest Geriatric
Management, LLC, 2017 WL
6536576 (E.D. Mo.) has appealed
to the 8th Circuit.
In Franchina v. City of Providence,
881 F.3d 32 (1st Cir. 2018), the
First Circuit utilized the “sexplus” theory to hold that a claim
Common Defense • Fall 2018
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Because of Sex: Title VII and Sexual Orientation (continued)		
of sex plus sexual orientation
discrimination would be viable
when the gay or lesbian plaintiff
also “demonstrates that he or she
was discriminated at least in part
because of his or her gender.” Id.
at 54. “Sex Plus” discrimination
involves the use of sex “plus”
another factor, which may or may
not be a factor that, standing alone,
constitutes discrimination. In Int’l
Union, United Auto, Aerospace
and Agr. Workers of America,
UAW v. Johnson Controls, Inc.,
499 U.S. 187 (1991), for example,
the Supreme Court addressed
the sex plus theory to hold that
a manufacturer that kept women
who might become pregnant
from working in certain job
classifications in order to protect
unborn fetuses impermissibly
discriminated against a subset
of women – those who were of
childbearing age.
A number of courts have also
relied upon Hopkins and other
sex stereotyping cases to hold
that Title VII protects against
discrimination on the basis of

transgender status. The Sixth
Circuit, for example, recently
held that “discrimination against
transgender persons necessarily
implicates Title VII’s proscriptions
against
sex
stereotyping.”
Equal Employment Opportunity
Comm’n v. R.G. &. G.R. Harris
Funeral Homes, Inc., 884 F.3d
560, 576 (6th Cir. 2018). The
court noted that, by definition, a
transgender person is someone
who fails to act in conformance
with his or her biological gender,
and, as a result, “an employer
cannot discrimination on the basis
of transgender status without
imposing its stereotypical notions
of how sexual organs and gender
identity ought to align.” Id.
Employer Takeaways
The cases outlined above indicate
that courts are increasingly
holding that Title VII’s prohibition
on discrimination on the basis
of sex extends its protections to
those stating claims for sexual
orientation discrimination and
discrimination on the basis of

CONSTRUCTION CONSULTING SOLUTIONS
®

When you need responsive, reliable construction consultants.
SPECIALTY SERVICES INC LUDE:
• Construction Forensic Testing & Analysis
• Litigation or Non-Litigation Expert Witness
• Damages Quantification Analysis for Construction Claims

T UCSON 520.318.5540 • P HOEN I X 480.899.1814 • www.klinglergroup.com
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transgender status.1 However, it
should also be recognized that
there are contrary authorities,
including the 11th Circuit’s decision
in Evans. See also Etsitty v. Utah
Transit Authority, 502 F.3d 1215,
1224 (10th Cir. 2007) (declining
to extend Title VII protection to
transgender status as a matter of
law). As federal law continues to
develop in this area, a number of
states and local jurisdictions have
enacted protections, including
the cities of Phoenix, Tucson,
and Tempe. Accordingly, it is
increasingly recognized as a best
practice for multi-jurisdictional
employers to include sexual
orientation, gender identity, and
transgender status as protected
categories in EEO and harassment
policies, and in related training
materials.

1
Even where the employee states
a prima facie case of discrimination on the
basis of sexual orientation or transgender
status, the employee must ultimately
prove that the adverse action was taken
for a discriminatory reason. See Kastl v.
Maricopa County Community College Dist.,
325 Fed. Appx. 492 (9th Cir. 2009).

Creativity in an Age of Conformity: Why Young Lawyers
Should Consider Unconventional Approaches to
Resolving Legal Disputes
By Lon H. Johnson, Esq.
Christian Dichter & Sluga

by trial attorneys, reptile theory
asserts that it is advantageous
at trial to intentionally jar the
“primitive” or reptilian part of
jurors’ brains through the use of
evocative language or imagery.
While controversial, the theory
remains a serious topic of
discussion among experienced
trial attorneys.

Lon H. Johnson, Esq.
In a trade as steeped in recorded
tradition as lawyering, it can be
hard for new ideas to gain traction.
Even among lawyers, new and
creative approaches to legal
practice have historically been
monopolized by the plaintiffs’
bar. Perhaps it is time for defense
lawyers, and particularly young
defense lawyers, to stand toe-totoe with their opposing counsel
when it comes to innovative
litigation strategies.
Of the many things that can make
you a better lawyer, most can
be learned from practicing law.
However, paradigm shifts in the
law are often spurred by ideas
that come from beyond traditional
legal practices. For example,
when the plaintiffs’ bar began to
incorporate “reptile theory” into
its toolkit in the early 2000s, the
innovative attorneys who began
the movement drew primarily
from the fields of neuroscience
and psychology to make their
case. As is now well understood

I bring up “reptile theory” here
not to comment on its prevalence
in today’s zeitgeist, but as an
example of how an attorney’s
legal strategies can be improved
upon by ideas not traditionally
associated with legal studies.
Indeed, one need not read very
deeply into recent findings in
the fields of psychology and
philosophy to stumble upon
concepts that would seem to
have very serious implications in
a courtroom setting.
For example, in a 2003 study,
the philosopher Joshua Knobe
pioneered a type of real-world
experiment that seemed to show
that, with all other things being
equal, people tend to blame
others for unintended bad results
but fail to attribute praise for
unintended good results. Joshua
Knobe, Intentional Action and Side
Effects in Ordinary Language, 63
Analysis 190–93 (2003). As part
of the study, he asked individuals
about
a
now
well-studied
scenario wherein the chairman of
a company is sitting in his office
when his VP comes in and says,
“We are thinking of starting a new
program. It will help us increase

profits, but it will also harm the
environment.”
The
chairman
responds that he doesn’t care
about harming the environment
and just wants to make as much
profit as possible. The program
is carried out, profits are made,
and the environment is harmed.
The participants in Knobe’s study
were then asked whether the
CEO intentionally caused the
environment to be harmed. The
vast majority of participants –
82% – said yes.
A different group of participants
were presented with the same
scenario, except with the word
“harm” replaced by “help.”
They were then asked if the
CEO intentionally helped the
environment. A mere 23% said
yes. Knobe argues that the
different results can be explained
in terms of the role that moral
considerations play in people’s
concept of intentional action.
Could it be that our opinions of
whether someone intended some
result depends - not just slightly,
but in large part - on whether
that result was “good” or “bad?”
If so, the legal implications of
such a finding are potentially
profound. For example, even
putting
aside
the
potential
implications to criminal law, it
may be worth revisiting certain
traditional defense strategies
in a civil action that combines
equitable and causative fact
issues. Knobe himself has gone
so far as to analyze the relevance
of his work in the Brooklyn Law
Common Defense • Fall 2018
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Creativity in an Age of Conformity (continued)
Review: See Julia Kobick & Joshua
Knobe, Interpreting Intent: How
Research on Folk Judgments of
Intentionality Can Inform Statutory
Analysis, 75 Brook. L. Rev. (2009).
Yet few actual legal scholars have
subjected the “Knobe effect” to
any close analysis.
While a further discussion of the
“Knobe effect” is beyond the
scope of this article, it suggests,
like “reptile theory,” that being
the best possible lawyer is not
just about being familiar with
the rules, procedures, and norms
that have traditionally governed
your practice. It also suggests
that there may be substantial
work to be done when it comes

to applying modern psychological
and philosophical concepts to
legal theories that may have
been in effect for decades, if not
centuries.
In the early 2000s, even the
world’s
most
experienced
defense attorneys were forced to
adapt to “reptile theory.” Perhaps
one day, district attorneys will
be forced to adapt to defense
attorneys’
“Knobe
theory”
when attempting to prosecute
corporate wrongdoers who may
or may not have “intended” some
unfortunate
event.
Whatever
the future holds, it seems that
defense lawyers – and particularly
young lawyers who have yet to be

fully indoctrinated into the norms
of their specialty – would be best
served by thinking creatively
about their client’s needs and
remaining willing to eschew
tradition when appropriate.

Lon H. Johnson is an attorney with
the law firm of Christian Dichter &
Sluga in Phoenix, Arizona, where
his practice includes insurance
coverage and bad-faith litigation.
He has worked on coverage
disputes arising from a wide
range of claims, including medical
malpractice, securities fraud, and
large-scale construction defect
actions.

3877 North 7th St,
Suite 100
Phoenix, Arizona 85014
O: 602.256.2266
F: 602.256.2267

Daniel G. Perez

dperez@subrosapi.com
www.subrosapi.com
As Arizona’s finest bilingual investigative agency serving attorneys, insurance companies and
businesses, we investigate personal injury & wrongful death events; property, casualty, liquor
liability & Worker’s Compensation claims; pre-employment & vendor backgrounds;
corporate fraud/employee theft; drug trafficking; corporate due diligence; hidden assets;
missing heirs; trademark & intellectual property infringement; computer-generated crime
and industrial espionage in both English and Spanish.
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Where They’ve Been and Where They’re Going
Secondary Payer Lawsuits Involving Medicare
Advantage Organizations
By Laura Besvinick, Julie Nevins, and Jay Yagoda
Stroock & Stroock & Lavan LLP

Laura Besvinick, Esq.

Julie

Liability insurers settle tort claims
asserted against their insureds
every day. The purpose of these
settlements is self-evident: They
attempt to compensate claimants
injured as a result of the insureds’
alleged negligence in exchange
for certainty. The claims are fully
resolved, the claimants get paid,
and the insurers avoid the burden
and high cost of litigation and
possibly trial. However, now that
approximately 19 million Medicare
beneficiaries (or 33 percent)
are using Medicare Advantage
Plans (MA Plans) to deliver their
Medicare benefits, the certainty
that tort liability settlements
generally brought liability insurers
in decades past has waned.
The Medicare Secondary Payer
Act (the MSP Act), codified in 42
U.S.C. § 1395y(b), is the reason for
this change. The MSP Act prohibits
Medicare from paying medical
expenses when another payer
is responsible for the payment.
Based on recent developments

in the law,
courts have
authorized
Medicare
Advantage
organizations
(MAOs)—
private sector
managed
c
a
r
e
organizations
that contract
with the U.S.
government
Nevins, Esq.
to
provide
MA
Plans
to Medicare beneficiaries—to
transform these once-settled tort
liability claims into new actions
that seek not just reimbursement
for paid-out medical expenses,
but also an award of double
damages. A liability insurer that
settled and paid a claim once now
is potentially liable for paying
the same claim again—two more
times, years later.
Lawsuits against liability insurers
have proliferated in jurisdictions
across the nation as a result. The
allegations are formulaic. An MA
Plan enrollee was injured as a
result of a tortfeasor’s negligence;
the tortfeasor’s liability insurer
settled the claim with the enrollee;
and the MAO that paid all or part
of the enrollee’s medical expenses
resulting from the injury did not
receive
reimbursement
from
the proceeds of the enrollee’s
settlement. The lawsuits allege
that the settlement rendered
the MAO’s payment “secondary”
(or “conditional”), subject to

repayment by the liability insurer
as the “primary payer” under
the MSP Act. According to the
lawsuits, the MSP Act permits an
MAO to recover the amount paid,
twice over.
When faced with these lawsuits,
liability insurers often are left
wondering how these payments
went
unreimbursed.
Liability
insurers report their settlements
to the Centers for Medicare &
Medicaid Services (CMS) and
communicate with CMS about
whether conditional payments
are owed, but they often have
no notice that an MAO paid
for medical services before a
settlement was finalized. The
problem lies in the fact that
CMS does not communicate
information
about
payments
made by MAOs to liability insurers,
and unlike with traditional
Medicare, there are limited
mechanisms in place for liability
insurers to identify MA Plan
enrollees. Plaintiff attorneys have
leveraged this lack of clarity into a
business model for bringing suits
against liability insurers on behalf
of MAOs.
And
the
lawsuits
continue
to evolve. A new wave of
reimbursement
lawsuits
brought on behalf of entities—
labeled as “first-tier entities”
and
“downstream
entities”—
that
supposedly
contract
with
Medicare
Advantage
organizations to provide Medicare
services to MA Plan enrollees has
Common Defense • Fall 2018
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Excellence in the field of Alternative Dispute Resolution
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Michelle T. Langan
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Shawn Aiken
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Amy L. Lieberman

Scottsdale

(480) 246-3366
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(602) 230-5429
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Hon.
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Jonathan David Conant

Prescott

(855) 626-6268



Charles J. Muchmore

Phoenix

(602) 277-8228



David J. Damron

Phoenix

(602) 476-1836



Hon.

Daniel Nastro

Phoenix

(602) 565-0045



Phoenix

(602) 524-2280



Hon.

Robert Oberbillig (Ret.) Phoenix
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Hon. Larry Fleischman (Ret.)

Tucson

(520) 326-6400



Hon.

Barry C. Schneider

Phoenix

(602) 308-7245



Sherman D. Fogel
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(602) 264-3330



Hon.

Chris Skelly (Ret.)

Phoenix

(602) 277-8228



William J. Friedl

Phoenix
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Thomas Lee Toone
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(602) 263-0900



Richard A. Friedlander

Phoenix

(602) 285-5004



S. Jon Trachta

Tucson

(520) 321-1945



Alan Goldman

Phoenix

(602) 264-9307



Burr Udall

Tucson

(520) 623-4353



Marc Kalish

Phoenix

(602) 769-8708



Mark D. Zukowski

Phoenix

(602) 263-1759



Jerome Allan Landau

Scottsdale

(480) 203-9903



Hon.

Hon.

Hon.

Hon.

Mark F. Aceto (Ret.)

Rebecca Albrecht

Edward Burke (Ret.)

Kenneth L. Fields

Bruce Meyerson (Ret.)

Check preferred available dates
or schedule appointments online
directly with Arizona’s top neutrals.
Free web service funded by the above members

NADN is proud creator of the DRI Neutrals Database

www.DRI.org/neutrals

For more info, watch video at www.NADN.org/about

Where They’ve Been and Where They’re Going (continued)
started. Although no court has
recognized a cause of action by
such entities for reimbursement of
conditional payments, courts are
now being asked to decide this
issue directly, leaving the future
of MSP Act litigation uncertain.
Medicare and the
Secondary Payer Act

Medicare

To place a liability insurer’s
post-settlement reimbursement
obligations
into
context
first requires having a basic
understanding of the Medicare
program. Medicare, enacted in
1965, is a federally funded health
insurance program for individuals
aged 65 and older or individuals
suffering from certain disabilities
or battling end-stage renal disease.
Parts A and B of the Medicare
Act regulate the traditional feefor-service Medicare program
administered by the Centers for
Medicare & Medicaid Services
(CMS), a branch of the U.S.
Department of Health and Human
Services. Part C, added in 1997,
outlines the Medicare Advantage
program, which gives Medicare
enrollees the option of electing
to receive their Medicare benefits
through private managed care
organizations called Medicare
Advantage
organizations,
or
“MAOs.” These MAOs contract
with CMS, which pays the MAOs
a fixed fee per enrollee, per capita
(a “capitation”), to administer
Medicare benefits to enrollees
through MA Plans. In exchange,
the MAOs assume all of the
financial risk for treating enrollees.
42 U.S.C. §§ 1395w-24 to 25.
For the first 15 years that the
Medicare Act existed, Medicare
often acted as a primary insurer.
Medicare paid for an enrollee’s
medical
expenses
even
if

the enrollee had overlapping
insurance coverage or when a third
party had an obligation to pay for
the enrollee’s medical expenses.
In 1980, Congress enacted the
MSP Act in an effort to curtail
Medicare’s rising costs, which, at
that time, were vastly exceeding
actuarial projections. Aiding in
this effort, the MSP Act makes
Medicare’s liability secondary
to other sources of payment. It
does this by shifting responsibility
for medical payments to other
group health plans and workers’
compensation and no-fault and
liability insurers, which the MSP
Act terms “primary plans.” 42
U.S.C. § 1395y(b)(2). Specifically,
the MSP Act prohibits Medicare
from paying for items or services
if “payment has been made or
can reasonably be expected to
be made” by a “primary” payer.
Id. § 1395y(b)(2)(A)(ii). This
prohibition effectively makes
Medicare, the secondary payer,
an insurer of last resort.
Only one exception to the MSP
Act’s prohibition exists: the
“conditional payment.” If a primary
payer “has not made or cannot
reasonably be expected to make
payment with respect to the item
or service promptly,” Medicare is
authorized to make a “conditional
payment.” Id. § 1395y(b)(2)(B)(i).
But because Medicare remains
the secondary payer, the primary
payer must reimburse Medicare
for all conditional payments, “if it
is demonstrated that such primary
plan has or had a responsibility
to make payment with respect
to such item or service.” Id. §
1395y(b)(2)(B)(ii).
Under
the
MSP
Act,
the
“responsibility” for reimbursement
may be “demonstrated” by “a
judgment, a payment conditioned
upon the recipient’s compromise,

waiver, or release (whether or
not there is a determination or
admission of liability) of payment
for items or services included in a
claim against the primary plan or
the primary plan’s insured, or by
other means.”
Id. A liability insurer’s settlement
with a Medicare enrollee injured
as a result of the insured’s
alleged negligence, for example,
may “demonstrate[]” or trigger
“responsibility” for reimbursement
of conditional payments under
certain circumstances.
The MAOs that contract with
CMS receive secondary payer
status in 42 U.S.C. § 1395w-22(a)
(4). This provision allows, but
does not require, MAOs to
charge an insurer that is primarily
responsible for medical expenses
that the MAOs have paid on
behalf of MA Plan enrollees. By
regulation, MAOs “exercise the
same rights to recover from a
primary plan, entity, or individual
that the Secretary exercises under
the MSP regulations.” 42 C.F.R. §
422.108(f).
Coordination of Benefits and
Methods of Recovery
CMS coordinates benefits for
traditional Medicare Part A and B
claims. CMS does not coordinate
benefits for Medicare Advantage
claims.
Liability insurers are required
to report to CMS the identity of
those claimants determined to
be Medicare beneficiaries. See 42
U.S.C. § 1395y(b)(8). However,
CMS only uses this information
to seek recovery of conditional
payments made by traditional
Medicare. CMS is required by law
to administer a web-based portal
Common Defense • Fall 2018
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that allows liability insurers to
access and identify information
regarding conditional payment
amounts paid on behalf of
Medicare beneficiaries that can
be relied upon at settlement.
See id. § 1395y(b)(2)(B)(vii)(II).
However, the web-based portal
only includes information about
conditional payments made by
traditional Medicare.
CMS does not share with MA Plans
the information reported to it by
liability insurers, and MA Plans do
not share their claims information
with CMS. See Humana Med. Plan,
Inc. v. Western Heritage Ins. Co.,
880 F.3d 1284,1292 n.7 (11th Cir.
Jan. 25, 2018) (denying rehearing
en banc) (Tjoflat, J., dissenting).
In fact, CMS does not track or
attempt to recover payments
made by private MAOs at all.

Therefore, if a diligent liability
insurer were to contact CMS
regarding a Medicare beneficiary
enrolled in an MA Plan, CMS
would inform the liability insurer
that any amount due and owing is
zero, even if benefits were paid by
an MAO.
A primary payer’s obligation to
reimburse CMS for conditional
payments is triggered after the
primary payer receives a recovery
demand notice. 42 U.S.C. §
1395y(b)(2)(B)(i); 42 C.F.R. §
411.22(c)(2). If, after receiving a
demand, the primary payer fails
to pay CMS back, CMS must
employ a cumbersome debtrecovery process to avail itself
of the double-damages remedy.
See Western Heritage, 880 F.3d
at 1291.
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Under the debt-recovery process,
if the primary payer fails to
reimburse CMS within 60 days of
receiving notice of its responsibility
to do so, the Secretary of Health
and Human Services may begin
to charge interest. 42 U.S.C. §
1395y(b)(2)(B)(ii).
After
180
days, the Secretary of Health
and Human Services then refers
the interest-accruing debt to the
U.S. Department of the Treasury,
which attempts to collect it. 31
U.S.C. § 3711(g)(1)(A)–(B). If the
Treasury
Department’s
debtcollection efforts fail, it refers the
debt either back to CMS or to
the U.S. Department of Justice
for litigation. Id. § 3711(g)(4)(A),
(C). At this point, the government
may choose to litigate against
a delinquent primary payer and
seek double damages under the
MSP Act, § 1395y(b)(2)(B)(iii). But

Where They’ve Been and Where They’re Going (continued)		
even then, a primary payer cannot
be held liable until the payer “is,
or should be, aware that Medicare
has made a conditional primary
payment.” 42 C.F.R. § 411.24(i)(2).
To facilitate efforts to recover
the reimbursement of conditional
payments, the MSP Act provides
two distinct causes of action. The
first, established by Congress
as part of the MSP Act’s initial
1980 enactment, authorizes the
U.S. government to seek double
damages against “any or all
entities that are or were required
or responsible” to make payment
as a primary payer.
42 U.S.C. § 1395y(b)(2)(B)(iii).
The second, added to the MSP
Act by Congress in 1986, allows
“a private cause of action for
damages (which shall be in an
amount double the amount
otherwise provided) in the case
of a primary plan which fails to
provide for primary payment (or
appropriate reimbursement).” 42
U.S.C. § 1395y(b)(3)(A). These
causes of action function in
different ways.
The cause of action set forth
in § 1395y(b)(2)(B)(iii) can
only be invoked by the federal
government. The private cause
of action established by §
1395y(b)(3)(A) is independent
of the rights reserved to the U.S.
government under § 1395y(b)
(2)(B)(iii). The private cause of
action authorizes suit for an award
of double damages “in the case
of a primary plan which fails to
provide for primary payment (or
appropriate reimbursement),” but
it does not include within its text
any preconditions for bringing
suit, such as a pre-suit notice or
demand for reimbursement of
conditional payments. Unlike the
federal government’s cause of

action found in § 1395y(b)(2)(B)
(iii), the private cause of action
found in § 1395y(b)(2)(B)(ii) also
places no express limitations on
who can invoke the provision to
assert a reimbursement claim.
The Private Cause of Action
Before 2012, the private cause of
action codified in § 1395y(b)(3)
(A) had never been successfully
invoked
by
an
Medicare
Advantage
organization
to
recover
reimbursement
for
conditional payments. The U.S.
Court of Appeals for the Third
Circuit’s 2012 decision in In re:
Avandia Marketing, Sales Practices
& Products Liability Litigation, 685
F.3d 353 (3d Cir. 2012), quickly
ushered in a change to the legal
landscape. There, the Third
Circuit held that “[t]he language
of the MSP [Act] private cause of
action is broad and unrestricted
and therefore allows any private
plaintiff with standing to bring an
action[,]” including MAOs. Id. at
367. The court determined that
an MAO could invoke § 1395y(b)
(3)(A) to pursue a reimbursement
claim against a primary payer
whose responsibility to pay
for MA Plan enrollees’ medical
expenses was demonstrated by a
settlement agreement. Id. at 355.
Several years later, the U.S. Court
of Appeals for the Eleventh Circuit
agreed with the Third Circuit’s
reasoning in Avandia. In Humana
Med. Plan, Inc. v. Western Heritage
Insurance Co., the Eleventh Circuit
held, in a two-to-one decision, that
§ 1395y(b)(3)(A) “permits an MAO
to sue a primary plan that fails to
reimburse an MAO’s secondary
payment.” 832 F.3d 1229, 1238
(11th Cir. 2016), rehearing denied
en banc, 880 F.3d 1284 (11th
Cir. Jan. 25, 2018). Addressing

an MAO’s standing to bring
suit under the private cause of
action provision, in particular, the
Eleventh Circuit concluded that
“[a]n MAO has a statutory right
to charge a primary plan when an
MAO payment is made secondary
pursuant to the MSP [Act],” and
consequently, “the primary plan’s
failure to make primary payment
or to reimburse the MAO causes
the MAO an injury in fact.” Id. As
in Avandia, the MAO in Western
Heritage could bring suit against
the liability insurer because it paid
an MA Plan enrollee for covered
medical expenses in a settlement
agreement and did not reimburse
the MAO that paid prior medical
expenses. Id. at 1239.
Since the decisions by the Third
and Eleventh Circuits, federal
district courts in other circuits
have followed suit, citing “the
national
trend
interpreting
subsection (3)(A) to permit MAOs
to bring private causes of action.”
MAO-MSO Recovery II, LLC v.
State Farm Mut. Auto. Ins. Co.,
1:17-cv-01537-JBM-JEH, 2018 WL
340020, at *2 (C.D. Ill. Jan. 9, 2018)
(permitting assignees of MAOs to
bring a private cause of action
under 42 U.S.C. § 1395y(b)(3)(A)
to recover reimbursement for
conditional payments). See also
Humana Ins. Co. v. Paris Blank LLP,
187 F. Supp. 3d 676, 681 (E.D. Va.
2016) (following Avandia); Cariten
Health Plan, Inc. v. Mid-Century
Ins. Co., No. 3:14-CV-476-TAVCCS, 2015 WL 5449221, at *6 (E.D.
Tenn. Sept. 1, 2015) (same); Collins
v. Wellcare Healthcare Plans, Inc.,
73 F. Supp. 3d 653, 665 (E.D. La.
2014) (same); Humana Ins. Co. v.
Farmers Texas County Mut. Ins.
Co., 95 F. Supp. 3d 983, 986 (W.D.
Tex. 2014) (same). Outside the
Third and Eleventh Circuits, no
other federal appellate court has
directly addressed this question.
Common Defense • Fall 2018

12

Where They’ve Been and Where They’re Going (continued)
Whether Avandia and Western
Heritage were correctly decided
is beyond the scope of this article.
It is worth noting, however, that
the two-to-one panel decision in
Western Heritage drew a wellreasoned dissent from Judge
William Pryor, and on dissent
from the denial of a motion for
rehearing en banc, Judge Gerald
Bard Tjoflat sharply criticized
the majority panel decision. See
Western Heritage, 880 F.3d at
1285-300 (Tjoflat, J., dissenting).
As of the date on which this
article was submitted, the time
for seeking a petition for writ of
certiorari to the U.S. Supreme
Court had not yet expired.
Limited Mechanisms in Place to
Identify MA Plan Enrollees
After Avandia and Western
Heritage recognized an MAO’s
right to obtain reimbursement
of conditional payments under §
1395y(b)(3)(A), lawsuits brought
on behalf of MAOs against liability
insurers that previously settled
tort liability claims proliferated
across
the
country.
These
lawsuits, styled as putative class
actions, alleged that an MA Plan
enrollee was injured as a result
of a tortfeasor’s negligence; the
tortfeasor’s liability insurer settled
the claim with the enrollee; and
the MAO that paid all or part of
the enrollee’s medical expenses
resulting from the injury did not
receive
reimbursement
from
the proceeds of the enrollee’s
settlement. According to the
plaintiffs,
the
settlements
rendered the MAOs’ payments
secondary under the MSP Act,
entitling the MAOs to doubledamages awards against the
liability insurers for payments that
the MAOs made.
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Many of the liability insurers
had the same reaction to
these lawsuits: what Medicare
Advantage
organization?
Although
federal
regulations
require MAOs to identify and
coordinate benefits with primary
payers, see 42 C.F.R. § 422.108(b),
it was not uncommon for the
liability insurers’ claim files to show
no evidence of bills submitted
by MAOs on behalf of their MA
Plan enrollees or demands by
those MAOs for reimbursement
of conditional payments. Having
seen neither bills nor demands
for repayment by any MAOs,
liability insurers were surprised to
learn, in some cases years after a
settlement, that they potentially
could
face
double-damages
liability under § 1395y(b)(3)(A)—
on a classwide basis, no less—for
failing to reimburse payments for
medical expenses that they never
knew existed. What’s more is that
these liability insurers had already
paid these claims once before, via
settlement.
And this precarious situation could
arise even for the most diligent of
liability insurers that responsibly
coordinate benefits with, and
report to, CMS. CMS does not track
or attempt to recover payments
made by private MAOs at all.
Further, CMS’ communications
about conditional payments do
not include information about
conditional payments made by
MAOs and do not expressly advise
the recipient that the information
is limited to traditional Medicare.
Why does this create a problem?
Liability
insurers
take
their
obligation to satisfy all Medicare
liens prior to settlement seriously.
Yet unlike CMS, which administers
traditional Medicare, MAOs do not
have a central clearinghouse to

determine how much, if anything,
is owed on a beneficiary’s behalf.
Nor can liability insurers rely
on CMS to gather conditional
payment
reimbursement
information. CMS does not
provide data to a liability insurer
about what an MAO may have
paid on a beneficiary’s behalf,
nor does CMS inform the liability
insurer whether the beneficiary is
enrolled in an MA Plan. This can
leave liability insurers that have a
duty to settle liability tort claims
reasonably searching, essentially
in the dark, for MA Plans that
may require reimbursement as
secondary payers.
This predicament calls into
question whether liability insurers
should be subject to claims for
double damages under § 1395y(b)
(3)(A). In their putative class
actions, the plaintiffs have said
that the answer to this question is
“yes.” But the answer, of course, is
not so simple.
In Western Heritage, for example,
the Eleventh Circuit stated that
in cases that were litigated in
court before settlement, the
liability insurers would have had
constructive notice of an MAO’s
payment
because
ordinary
discovery tools can be used to
obtain the information easily. See
832 F.3d 1229, 1239 (11th Cir. 2016)
(citing Fla. R. Civ. P. 1.280(b)
(2)). What remains unclear after
Western Heritage is whether its
logic extends to cases in which
a liability insurer settles a claim
pre-suit and without the benefit
of discovery, particularly when an
MAO does not make any effort to
coordinate benefits on behalf of
its MA Plan enrollee. Many of the
cases that plaintiff attorneys have
pursued fall into this category.

Where They’ve Been and Where They’re Going (continued)
In a decision predating Western
Heritage, the U.S. District Court
for the Eastern District of
Louisiana took another approach
to this issue. In Collins v. Wellcare
Healthcare Plans, Inc., 73 F. Supp.
3d 653, 669 (E.D. La. 2014), the
district court ruled that § 1395y(b)
(3)(A) “does not automatically
afford a right to double damages.”
Instead, the court held, “a
primary plan must fail to provide
reimbursement in order to afford
an MAO the right to pursue double
damages. Failure connotes an
active dereliction of a duty, and
the award of double damages
is intended to have a punitive
effect on plans who intentionally
withhold payment.” Collins, 73
F. Supp. 3d at 669-70 (original
emphasis). There, it was clear that
the parties knew that an MAO
had made conditional payments
before a tort settlement was
reached, and post-settlement, the
beneficiary actually “placed the
money claimed by [the MAO] into
a trust” and “did not conceal the
money or spend the money, but
rather separated the funds until a
court determined which party had
a rightful claim over the funds.” Id.
at 670. These facts led the court
to conclude that the MAO was
not entitled to an award of double
damages. Id.
The U.S. Court of Appeals for the
Sixth Circuit has not endorsed
this approach. In Bio-Medical
Applications of Tennessee, Inc.
v. Central State Southeast &
Southwest Areas Health & Welfare
Fund, 656 F.3d 277, 294 (6th Cir.
2011), the Sixth Circuit rejected
the argument that the word “fails,”
as used in § 1395y(b)(3)(A),
means that a primary payer “has
been told” to pay “and refused.”
Without much reasoning, the
Sixth Circuit concluded that

“this
argument
stretches
the
word
‘fails’
far
beyond
both its legal
and
common
meanings,” which
do not require
“obstinacy.”
Bio-Med.,
656
F.3d
at
294.
Consequently, the
law governing the
notice required to
assert a claim for
double damages
against an insurer
that “fails” to
pay
remains
unsettled.
The
notice question
also
affects
the
statute
of
limitations
inquiry.
Cf.
42
U.S.C.
§
1395y(b)(2)(B)
(iii)
(requiring
the
federal
government
to
bring
a
reimbursement
action “not later
than 3 years after
the date of the
receipt of notice
of a settlement,
judgment award,
or other payment
made” by the
liability insurer to
CMS).
By
regulation,
M e d i c a r e
A d v a n t a g e
organizations
do
have
an
obligation
to
identify
and
coordinate
benefits
with
Common Defense • Fall 2018
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primary payers. See 42 C.F.R.
§ 422.108(b). But there is no
available data to show how often
they comply with this regulation
or what mechanisms MAOs put
in place to enforce their recovery
rights under the MSP Act. And to
date, no court has required MAOs
to comply with the safeguarded,
debt-recovery process that CMS
follows in its efforts to collect
conditional payments. MAOs will
likely continue to maintain that
they have the same recovery
rights as does traditional Medicare
under the MSP Act, even if none of
the procedures that CMS employs
for recovery are followed (or
required).
Faced with the challenge of
determining whether a Medicare
beneficiary is or has been an MA

Plan enrollee, liability insurers
seeking to settle tort claims
before (or even after) an action is
filed in court may find it helpful to
consider the following practical
suggestions to minimize risk:
1.

Do not take a claimant’s word
for it. Many MA Plan enrollees
are unaware that they are in MA
Plans and consider MAOs as
ordinary health-care providers
and not a Medicare provider.

2. Make every effort to obtain all
of a claimant’s medical billing
records related to a particular
claim and review the bills
thoroughly before reaching
a settlement. If CMS has
indicated that no Medicare
lien exists, and the claimant is
a Medicare-eligible individual

who has undergone claimrelated medical treatment,
investigate whether an MA
Plan is involved. References
in medical bills to payments
made by or billed to private
insurers may serve as an
indication that the claimant
is enrolled in an MA Plan.
3. A release may not immunize
a liability insurer from a future
lawsuit. Many liability insurers
include a release provision in
their settlement agreements
that place the obligation upon
the claimants to reimburse
Medicare for any conditional
payments demanded by CMS.
These provisions generally do
not contemplate liens held by
MAOs and do not specifically
reference MAOs. However,
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Where They’ve Been and Where They’re Going (continued)
even if a release does require
claimants to reimburse MAOs
specifically for any conditional
payments that the MAOs
demand, serious questions
remain
about
whether
liability insurers can rely on
such provisions as a defense
to reimbursement lawsuits
brought by MAOs under
§ 1395y(b)(3)(A). This is
because MAOs are authorized
to recover reimbursement
from liability insurers directly,
without regard to a claimant’s
reimbursement
obligations.
See 42 U.S.C. § 1395w-22(a)(4)
(A)–(B) (authorizing MAOs to
charge liability insurers or MA
Plan enrollees for conditional
payments);
42
C.F.R.
§
422.108(d)(1)–(2)
(same).
4. Liability insurers have an
obligation to act in good
faith to reach prompt, fair,
and equitable settlements
when the liability of their
insureds is reasonably clear.
Accordingly, liability insurers
may find it beneficial to
investigate whether claimants
are enrolled in MA Plans early
on in the settlement process
to comport with obligations
that they owe to their
insureds while simultaneously
satisfying the requirements of
the MSP Act.
A New Theory of Reimbursement
Recovery
Leveraging the uncertainty on
this front, plaintiff attorneys have
attempted to create a cottage
industry out of filing cookiecutter, class action complaints for
double damages against liability
insurers. While some of these
first-wave putative class action
cases continue to wend their way

through U.S. courts, presumably
with a goal of class certification
and high-dollar double-damages
recoveries, many have been
dismissed on standing grounds
due to defective assignments.
But plaintiff attorneys have been
undeterred by the dismissals. In
2017, a second wave of putative
class
action
reimbursementrecovery lawsuits were instituted
against liability insurers that
settled tort claims with MA
Plan enrollees under § 1395y(b)
(3)(A). In this new round of
litigation, the plaintiffs now
purport to assert assigned claims
on behalf of “first-tier entities”
and “downstream entities” that
contract with MAOs to provide
Medicare services to MA Plan
enrollees. The plaintiffs assert that
these first-tier and downstream
entities include management
service organizations (MSOs)
and
independent
physician
associations (IPAs).
Of course, MSOs and IPAs are
not MAOs. MSOs are entities that
assist physicians with the nonmedical aspects of running a
medical practice, such as financial
management, human resources
and personnel management, and
coding, billing, and collection
services. Likewise, IPAs are
entities organized and owned by a
network of independent physician
practices that “negotiate with
health insurance carriers and other
health care payor organizations
to establish arrangements for
their member physicians to be
considered preferred providers
by the payers.” Pfenninger v.
Exempla, Inc., 116 F. Supp. 2d 1184,
1187–88 (D. Colo. 2000). Unlike
MAOs (or traditional Medicare,
for that matter), MSOs and
IPAs do not make conditional

payments of medical expenses on
behalf of Medicare beneficiaries.
If anything, they are middlemen
that receive payments from MAOs
for the services that they provide,
in accordance with their contracts
with MAOs. See 42 C.F.R. §
422.520(b)(1)–(2); Ctrs. Medicare
& Medicaid Servs., Medicare
Advantage Contract Amendment
(issued Oct. 5, 2012)..
Similar to traditional Medicare,
MAOs certainly are authorized
under the Medicare Act to contract
with and pay third-party healthcare providers to treat Medicare
enrollees. E.g., Tenet Healthsys.
GB, Inc. v. Care Improvement Plus
S. Cent. Ins. Co., 875 F.3d 584, 587
(11th Cir. 2017) (observing that
MAOs are permitted to contract
with and pay third-party providers
to treat Medicare enrollees);
RenCare, Ltd. v. Humana Health
Plan of Texas, Inc., 395 F.3d 555,
559 (5th Cir. 2004) (same). See
also 42 U.S.C. § 1395w-25(b)(4).
However, these new lawsuits
have not explained how MSOs
and IPAs, which generally provide
non-clinical
administrative
services to health-care providers,
themselves qualify as healthcare providers that contract with
MAOs. These lawsuits do not
explain how MSOs and IPAs are
entitled to reimbursements for
conditional payments made by
MAOs, even if they do contract
with MAOs. Finally, these lawsuits
do not identify any of the MAOs
that allegedly contract with MSOs
and IPAs in the first place.
The
Eleventh
Circuit
has
recognized that § 1395(b)(3)(A)
“permits an MAO to sue a primary
plan that fails to reimburse an
MAO’s
secondary
payment.”
Western Heritage, 832 F.3d at
1238 (emphasis added). This cause
Common Defense • Fall 2018
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Where They’ve Been and Where They’re Going (continued)
of action “is not a qui tam statute
but is instead only available when
the plaintiff has suffered an injury
in fact.” Id. In various dismissal
motions, the liability insurers
have taken the position that the
plaintiffs cannot allege any injury
in fact under § 1395(b)(3)(A) on
behalf of MSOs and IPAs because
those entities do not make
payments to MA Plan enrollees
that are due to be reimbursed,
regardless of whether MSOs and
IPAs are considered first-tier
entities, downstream entities, or
otherwise.
The liability insurers’ position has
support in the MSP Act and its
implementing regulations. The
provisions of the MSP Act and
the implementing regulations
provide secondary payer rights
exclusively to CMS and MAOs.
See, e.g., 42 U.S.C. § 1395w22(a)
(4); 42 C.F.R. § 422.108(f). No
provision of the MSP Act, or
any regulation that interprets
and implements the MSP Act,
states that management service
organizations,
independent
physician associations, or any
other types of first-tier or
downstream entities are entitled
to bring a cause of action under
the MSP Act. To date, no court has
recognized a cause of action by
MSOs or IPAs for reimbursement
of conditional payments under §
1395(b)(3)(A) that is analogous
to the cause of action that MAOs
are permitted to bring under
Avandia and Western Heritage
(as asserted in the first wave of
reimbursement actions). And one
court recently dismissed, with
prejudice, for lack of standing a
putative class action premised on
the alleged assignment of MSP
Act reimbursement claims by
entities not alleged to be MAOs
or health-care providers. See MSP
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Recovery Claims, Series, LLC v.
ACE American Ins. Co., Case No.
17-cv-23749 (D.E. 54) (S. D. Fla.
Mar. 9, 2018).
In reality, if the complaints brought
on behalf of MSOs and IPAs in this
second wave of reimbursement
recovery litigation allege that
MAOs have failed to make full
payments to them, then the MSOs
and IPAs should seek to recover
damages from the MAOs, under
their contracts. Their contractual
relationship should not give MSOs
and IPAs a right to recover from
third-party liability insurers under
the MSP Act. To that end, the U.S.
District Court for the Southern
District
of
Florida
recently
remanded a breach-of-contract
case brought by a downstream
entity against an MAO for
reduced, delayed, and ignored
payments, based on the fact that
the downstream entity’s “claims
[did] not arise under the Medicare
Act.” See Order on Motion to
Remand, Provident Care Mgmt.,
LLC v. Wellcare Health Plans, Inc.,
No.
16-cv-61873-BLOOM/Hunt
(S.D. Fla. Feb. 1, 2018).
For their part, the plaintiffs in
these actions have relied on
Michigan Spine & Brain Surgeons,
PLLC v. State Farm Mutual Auto.
Insurance Co., 758 F.3d 787 (6th
Cir. 2014), for the proposition
that MSOs and IPAs do have
standing to bring reimbursement
suits against liability insurer
under § 1395y(b)(3)(A). But
Michigan Spine involved a claim
for payment against a health plan
by a physician group, not, as in
this second wave of litigation,
claims for reimbursement against
third-party liability insurers. 758
F.3d at 790. The Sixth Circuit
held that “[p]roviders of medical
care can sue primary plans who

fail to pay under the [MSP Act’s]
private cause of action provision.”
Id. However, in making this
statement, Michigan Spine did
not mention MSOs, IPAs, first-tier
entities, or downstream entities,
much less recognize their ability
to stand in the shoes of an MAO to
pursue a claim for reimbursement
under § 1395y(b)(3)(A).
At this juncture, and without a
definitive decision from any court
on this specific question, the nature
and extent of reimbursement
recovery rights of MSOs or IPAs
(or first-tier or downstream
entities) under § 1395y(b)(3)
(A) remains unsettled. Liability
insurers defending against this
new round of lawsuits will do
well to argue that such claims
simply do not exist. But given
the limited mechanisms in place
to identify whether a claimant
is even enrolled in an MA Plan,
it may become an even greater
challenge for liability insurers
to identify if and when an MAO
provided service to the claimant
through a private contract with
a first-tier or downstream entity
that is now alleged to have the
same recovery rights under the
MSP Act as MAOs.
Conclusion
Settlements remain an effective
and efficient (and sometimes
necessary) tool for resolving
tort liability claims. Avandia and
Western Heritage have ushered
in a change to the way that
liability insurers should think
about approaching and finalizing
those
settlements.
Because
courts have authorized MAOs to
bring recovery causes of action
against liability insurers to collect
reimbursement of conditional
payments, even years after

Where They’ve Been and Where They’re Going (continued)
settlements, liability insurers may
take steps to identify claimants
enrolled in MA Plans before
reaching settlements to minimize
their future exposure to doubledamages awards.
As MSP Act reimbursement
actions wend their way through
courts around the country, the
plaintiffs’ theories of recovery
continue to evolve. For the time
being, the new theory of recovery
focuses not on the reimbursement
rights of MAOs, but on the
reimbursement rights of first-tier
and downstream entities that
allegedly contract with MAOs
to provide services to MA Plan
enrollees. Although neither the

MSP Act nor its implementing
regulations grant first-tier and
downstream entities the right
to stand in the shoes of MAOs
to pursue these reimbursement
actions, courts are now being
asked to decide this very question
head on. How this question
is decided will undoubtedly
affect the next wave of MSP Act
litigation brought against liability
insurers.

Laura Besvinick is a partner in
Stroock & Stroock & Lavan LLP’s
Insurance and Reinsurance Group
in Miami, Florida. With more than
30 years’ experience litigating
matters in state and federal trial

and appellate courts, she focuses
on representing insurers in
complex coverage disputes, badfaith actions, and consumer class
actions. Julie Nevins is a special
counsel in Stroock’s Insurance
and Reinsurance Group in Miami,
Florida. She has more than 15
years’
experience
litigating
matters in state and federal trial
and appellate courts and in arbitral
and administrative forums, and
has broad experience handling
business tort cases and insurance
coverage disputes. Jay Yagoda
is an attorney in Miami, Florida,
where he focuses his practice on
commercial disputes in state and
federal trial and appellate courts.

AADC CALENDAR OF EVENTS
ADVOCACY LUNCHEONS
Advocacy luncheons are held at Gust Rosenfeld,
1 E. Washington St., 15th floor, from 12-1pm. This
CLE qualifies for 1 hour of credit and includes
lunch.
2018
October 10, 2018
November 14, 2018
December 12, 2018
2019
January 14, 2019
February 13, 2019
March 13, 2019
April 10, 2019
May 8, 2019

Barry Fish Golf Tournament
September 27, 2018 • 5-9pm
Top Golf
9500 E. Talking Stick Way,
Scottsdale, AZ 85256
Past Presidents Fall Kick Off
October 25, 2018 • 5-7pm
Jones, Skelton & Hochuli
40 N. Central Ave. Ste. 1200,
Phoenix, AZ
Phoenix Judicial Reception
Tuesday, December 11, 2018 • 5-7pm
Bitter & Twisted Cocktail Parlour
1 W. Jefferson,
Phoenix , AZ
Tucson Judicial Reception
December 13, 2018 • 5-7pm
Arizona Inn
2200 E. Elm St.,
Tucson, AZ
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Interview with Distinguished Service Award Honoree –
Burr Udall
By Michael Linton
Udall Law Firm

the Kennedy Administration, his
father and uncle served on the
Arizona Supreme Court bench)
it is the youngest of the Udall
brothers whom the Arizona legal
community looks to as the model
of sound and ethical legal practice.

Burr Udall, Esq.
The name Burr Udall is, to any
Arizona litigator, synonymous
with honesty, good judgment,
and a unique sense of humor.
Though Burr grew up in the
shadow of a prominent Arizona
political family (his brother
Morris Udall represented Arizona
in the United States House of
Representatives for 30 years, his
other brother Stewart served as
the Secretary of the Interior in
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Burr was born in 1929 in the small
Arizona community of St. Johns
as the youngest of six siblings. As
a child, he never aspired to be a
lawyer. “All I knew is that I wanted
to get out of St. Johns,” Burr
recounts. After graduating high
school in 1946, he served overseas
during the period between World
War II and the Korean War,
earning the opportunity to attend
the University of Arizona under
the G.I. Bill.
He did not choose a career in law
until the end of college, when he
realized that a life of accounting,
his major at the time, was not for
him. His father suggested that he
attend law school like his older
brothers, and three days before
classes started, Burr walked over
to University of Arizona College
of Law administration office and

signed up for a career in law. From
his first days in law school, Burr
knew he had found his calling.
Upon finishing law school in 1954,
Burr joined the firm of McCarty
& Chandler, founded by Charlie
McCarty and Tom Chandler. A
year later, he was made partner
and his name added to the
letterhead. Today, he remains a
partner at the oldest law firm in
Tucson.
Over the course of his 64-year
legal career, Burr transitioned from
a general practitioner (everyone
did everything back in the day) to
a specialist in insurance defense.
He did not intentionally choose to
specialize in insurance defense,
but rather, insurance defense
came to him. His partners in his
earlier years were being assigned
a high volume of these cases,
which they happily handed over
to Burr.
Burr was happy to take on a career
in insurance defense.
“What
I enjoy most about insurance
defense is the variety of what you

Interview with Burr Udall
(continued)

have to learn.” Burr said. “No two
cases are the same.”
He estimates that he has tried over
300 cases, and his claim to fame
is that he has tried a case in every
county in the state, “including La
Paz.” Burr has handled dozens
of published appellate cases, has
been a judge pro tem and tried
a jury trial as a judge, and sat
as a pro tem appellate judge in
Division One earlier in his career.

JAIKE MILLER
INVESTIGATIVE CONSULTANT

Galleria Towers-North
720 South Colorado Blvd, Suite 650-N
Denver, CO 80246

Q: What are the attributes of a
successful lawyer?
A: The first thing is a reputation
for being honest and ethical.
If you don’t have that, you’re
never going to go anyplace.
You have to be willing to
learn all about the particular
area that each individual case
involves.

COLORADO OFFICE

www.robsonforensic.com

RobsonForensicNEWBusCard(MKemp).indd 1

Specialists in Forensic
Damages Assessments

Q: What is your advice to young
lawyers?
A: Listen to your elders, continue
your quest for learning, and
never give up.
Q: What are some of the biggest
changes in the legal field?
A: The
innovations
from
electronics and that people
do not talk to each other
anymore. It’s all texting and
e-mails. As someone once
said to me, “pick up the phone
not the Dictaphone.” Also, the
length of time to get a case to
trial, especially up to appeal.
This is really justice delayed.

5/31/16 10:06 AM

We provide the following services:

• Expert Witness Testimony
• Earning Capacity Evaluation

Aubrey Corwin

Robert H. Taylor

Gerrie Springston

Operations and
Business Development
Director

M.S., L.P.C., C.R.C.,
C.L.C.P.

M.A., L.P.C., C.R.C.,
C.D.M.S., C.L.C.P.

• Life Care Planning
• Medical Record Review
• Catastrophic Case Evaluation
• Vocational Rehabilitation Services
• Pediatric Case Evaluation

B.S.N., R.N., L.N.C.C.,
C.C.M., C.N.L.C.P.

Shannon Wilson

VDI experts are retained in cases involving children and adults with damages claims arising from personal injury, medical negligence, traumatic brain
injury, toxic torts, environmental injury, product liability, labor and employment and family law/domestic relations.

Arizona
3030 N. Central Avenue, Suite 603
Phoenix, AZ 85012
Toll Free: 800-444-4VDI

www.vocationaldiagnostics.com
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Interview with Distinguished Service Award Honoree –
Plaintiffs’ Counsel - Thom Slack
By Amy Wilkens, Esq.

Lorber, Greenfield & Polito LLP

and Wrongful Death Litigation,
a fellow of the American College
of Trial Lawyers and is listed
in Best Lawyers in America,
Best Attorneys in Arizona and
Southwest Superlawyers. He is
the past president of the Phoenix
Chapter of the American Board
of Trial Advocates (ABOTA),
former coordinator of the ABOTA
Probate Case Review Program
and a judge pro tem for the
Maricopa County Superior Court.
Mr. Slack is an adjunct professor
at the Arizona State University
Sandra Day O’Connor College of
Law.

Thom Slack, Esq.
Mr. Slack is a partner with the
Phoenix firm of Beale, Micheaels,
Slack & Shughart, P.C., where
he represents plaintiffs in
catastrophic injury and wrongful
death cases with an emphasis on
railroad grade crossing collision,
trucking and construction
accidents. He has tried numerous
catastrophic injury and wrongful
death cases, including automobile,
motorcycle
and
trucking
accidents, railroad grade crossing
collisions, and construction and
premises liability injuries. He
also serves as a mediator and
arbitrator in personal injury
and wrongful death cases and
is a frequent presenter at legal
seminars. Mr. Slack earned his
B.A. degree, with highest honors,
from the University of California,
Santa Barbara and his J.D. degree,
cum laude, from University of
California Hastings College of the
Law. Mr. Slack is an Arizona State
Bar certified specialist in Injury
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Q: What do you enjoy the most
about the practice of law?
A: W h e n
I
contemplate
retirement, there are two
things that I feel I would miss
the most about being a lawyer.
Not surprisingly, they are the
two things I enjoy the most
about the practice.
First, I have been blessed
to have worked with, and
against, tremendous lawyers
throughout
my
career.
Whether consulting with
others regarding a sticky
and complicated legal issue,
or sharing a laugh and
a beer while listening to
an amusing war story, the
camaraderie and collegiality
of my friends in the practice is
second to none.
Second, as litigators, it is easy
for us to focus on the stress

and challenges presented
by our adversarial litigation
system. However, whether
representing plaintiffs or
defendants, we as lawyers
have an amazing opportunity
to help people solve important
problems. In a catastrophic
injury and wrongful death
practice like mine, I frequently
meet clients who are
experiencing life-changing
injuries or have suffered
a grievous loss of a close
family member. Helping these
individuals navigate what
seems an impossible process
toward a just resolution is an
honor and a privilege.
Q: What is your best advice to
young lawyers?
A: The most important quality you
will carry with you throughout
your career is the h a r d e s t
one to repair after damage
is done: your reputation. You
will be faced with innumerable
opportunities to handle
yourself in a fashion that may
seem advantageous to your
client at the time. You may
be asked to do things that
you know are professionally
questionable, but it is unlikely
that anyone will ever find
out. However, when your
opponent trusts your word,
and has confidence that the
information you provide can
be credited, your practice –
and your life – will become
infinitely easier and more
enjoyable. The advantage
you may give up in the short

Interview with Thom Slack (continued)
run will pay dividends over
the duration of a long and
prosperous career.
Dovetailing with the above
idea that you should never
sacrifice your professionalism
and ethics, is the importance
of finding a legal mentor. I
have been blessed over my
career to have called a number
of lawyers my mentors (and
friends), and I am proud to
have had the opportunity
to mentor several young
lawyers as they developed
their skills and abilities. There
is no weakness in seeking out
good advice from those who
have learned – often the hard
way – lessons about the issues
that come up in the practice
of law every day. Make sure
that any lawyer you seek out
as a mentor has those same
qualities that you aspire to in
your practice.
Q: What do you do when you are
not lawyering?
A: While I was still in law school,
I remember repeating the
mantra “Work to live, don’t live
to work.” While I admit, there
are times in our profession –
especially when we are trying
cases – that it is hard to find
much life outside the work.

However, I have generally
been able to make good on
the threat to live a balanced
life.
I am happily married to my
beautiful wife of 23 years,
Katie, and I have two amazing
daughters, Lauren (age 17) and
Sara (age 15). They keep me
quite busy with their activities
and I love the opportunity
to travel with and learn from
them. Our most recent trip
during the Summer of 2018
was to the United Kingdom
during which we spent time in
Britain, Wales and Scotland.
My youngest daughter, when
she was 7, decided she wanted
to take “karate” classes and
wanted me to attend with her.
I knew nothing about martial
arts, but 8 years later she and
I are second degree Black
Belts
in
Taekwondo
and
I
generally
practice at
the studio 3
to 5 evenings
per
week;
and I admit
to
being
somewhat
addicted

to the competition. While I
played guitar in bands in high
school and college, these days
I continue to play a bit for fun
(although fairly poorly I might
add), and leave the performing
arts to my talented musician
and singer daughters.
Finally, all my life I have been
fascinated by reptiles and
amphibians. In fact, if my
math skills had not been so
deplorable, I probably would
have foregone law school in
favor of a zoology degree.
As a remnant of that interest,
I keep and breed a small
menagerie of misunderstood
creatures.
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YLD President’s Message
By David Schmidt, Esq.
Udall Law Firm

the AADC which provides us
with the unique opportunity to
have the support and benefits
of involvement with the larger
AADC community while allowing
us independence to meet the
changing needs of the young
legal community.

David Schmidt, Esq.
The purpose of the Young
Lawyers Division of the AADC is to
foster fellowship and professional
growth with the newest members
of the legal profession through
continuing
legal
education,
community involvement, and
professional networking.
The
current members of the YLD are
excited to work with a new group
of attorneys who are just joining
firms after passing the bar as well
as those of you have a few years
of experience under them. The
YLD is organized and operated
by young member attorneys of
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The YLD hosts multiple networking
events both within the legal
community and for outreach to
other young professional groups
within the area. We will also host
our semiannual CLE events this
fall and spring. These CLE events
provide the opportunity for young
lawyers to participate in CLE
events that are important to their
current practice and to discuss
legal issues that may affect the
practice of law in the future. It is
our goal to provide engaging and
thought-provoking CLE events
for all young attorneys whether
it is your first year or if you have
been practicing for a while. To
achieve this, we will be working
with prominent and established
attorneys within the defense
community as well as attorneys
who have helped push the legal

profession in new directions.
Along with those events, the YLD
partners with Southwest Human
Development for our annual
charity Softball Tournament.
It is my honor to represent the
YLD this year as president. I
was fortunate to have the
opportunity to engage with the
YLD during law school through
involvement with the YLD softball
tournament and other networking
events.
I have experienced
the benefits of involvement in
this organization and I strongly
encourage all your lawyers to
become involved.
Myself and
the other YLD Board members
understand the difficulties of
managing billing requirements
and a work/life balance so we
have designed the YLD to work
within that framework to develop
a stronger legal community. So,
if you’re a new attorney or have
been practicing for a couple years
and now would like to become
involved, please contact me at
dschmidt@udalllaw.com.
We
look forward to seeing you at our
events this year.

2018 AADC Softball Tournament
The
2018
AADC
softball
tournament was once again
a resounding success, raising
almost $9,000 for Southwest
Human Development. This money,
raised from sponsorships, team
entries, and raffle ticket sales, will
be put to use in support of the
state’s youth and their parents.
We are of course happy to have
the support of Southwest Human
Development and their volunteers
to provide breakfast and lunch
for tournament participants
and spectators. Maggie Lent,
who was served by Southwest

Human Development’s Children’s
Developmental Center, threw out
the ceremonial first. It was a good
reminder of the positive impact
the tournament makes on its
beneficiaries.
On the field, experience won
out over youth. Lewis Brisbois
Bisgaard & Smith took home
the championship, defeating the
ASU College of Law team in the
final game. Both teams defeated
recent champions like Jones,
Skelton & Hochuli and Steptoe &
Johnson to prove their mettle.

The YLD sincerely thanks the
many sponsors of this event,
especially
the
Presenting
Sponsor, The Klingler Group, for
their generosity and making this
tournament a success. We look
forward surpassing this success
in 2019!
To learn more about Southwest
Human Development, its mission,
and how you can help, visit
www.swhd.org.
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2018 AADC Annual Meeting
The AADC held its annual meeting
at the ASU School of Law in
Phoenix. This year’s meeting
kicked off with a live Arizona
Court of Appeals argument in
Dupray v. JAI Dining (Case No.
1CA-CV 17-0599), an appeal from
a jury verdict in a dram shop
case awarding $3.5 million in
an automobile accident caused
by an intoxicated driver, Pedro
Panameno. The jury allocated 40%
of the fault and all but $400,000
of the punitive damages to JAI
Dining, which owns the Jaguars
gentlemen’s club at which Mr.
Panameno claimed to have
spent part of his day prior to the
accident. JAI Dining’s appeal
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raised issues regarding a tavern’s
duty of care and the doctrine
of intervening and superseding
causation as they apply when an
intoxicated person is driven to
and from the tavern by someone
else and has an accident only after
voluntarily leaving the location to
which he has been transported.
JAI Dining also challenged the
sufficiency of the evidence based
on conflicts between witness
and toxicology evidence and the
availability and ratio of punitive
damages. Kimberly Demarchi of
Osborn Maledon PA argued for
JAI Dining and David Friedman of
Knapp & Roberts argued for the
Duprays.

The CLE programs included
Garrett McGinn of DigiStream
Investigations speaking regarding
using geosocial investigations
in general liability defense, Gary
Linder of Jones Skelton & Hochuli
PLC speaking on dram shop
litigation, and Pamela Springrose
of Carr Allison Law Firm speaking
regarding ethical issues when
preparing witnesses. If you are
interested in planning next year’s
Annual Meeting, please contact
the AADC at admin@azadc.org to
join the planning committee.

Let’s Hear It For The Defense
Rick Righi Obtains Defense
Verdict in Personal Injury Case
Rick Righi of Righi Fitch Law
Group obtained a unanimous
defense verdict in a personal injury
case tried before a Coconino jury.
Plaintiff was on a trolley ride in
Sedona, Arizona when the bench
Plaintiff was sitting on collapsed
resulting in Plaintiff falling off the
bench. Plaintiff claimed to have
suffered serious and permanent
injuries to her ankle, hip and
back. Plaintiff claimed that the
trolley
company
negligently
operated and maintained the
trolley resulting in Plaintiff’s
injuries. Defendants asserted that
they had properly maintained
the trolley and that the Plaintiff’s
injuries were not caused by the
fall. Plaintiff sought $1.5 Million
in damages due to pain and
suffering, loss of enjoyment of life,
past and future medical bills, and
expenses. After a five day trial,
the jury returned a unanimous
defense verdict.
Randy Jue Obtains Defense
Verdict in Bicycle Accident Case
Randy Jue, Assistant City Attorney
for the City of Chandler, obtained
a unanimous defense verdict in
a personal injury case. On April
19, 2015, John Spann was riding
a bicycle on East Pecos Road
near South Pennington Drive
in the City of Chandler. He was
injured in a bicycle crash. Plaintiff
alleged that the City of Chandler
negligently caused his injuries
by maintaining an unreasonably
dangerous condition on the
roadway that caused him to lose
control of his bicycle. Plaintiff
suffered an acetabular fracture in
his hip area and sought $800,000
in compensation for his injuries.

After a seven day trial, the jury
returned a unanimous defense
verdict.
Donn Alexander and Cory Tyszka
Obtain
Unanimous
Defense
Verdict in Home Healthcare
Matter
Donn Alexander and Cory Tyszka
of Jones, Skelton & Hochuli,
obtained a unanimous defense
verdict in a home healthcare
matter.
This case involved
allegations of abuse, neglect, and
negligence relating to the care of
an elderly woman with dementia.
Plaintiff alleged that Defendants’
caregiver employee was negligent
in failing to respond to the elderly
woman’s calls for help, causing
the woman to fall and break her
hip after she got up from her
bed without assistance. Plaintiff
further alleged that Defendants
were negligent in failing to
properly train and supervise the
caregiver. Plaintiff also sought
punitive damages. The Defense
maintained that the caregiver’s
actions were reasonable, that
Defendants
exceeded
the
standard of care in training and
supervising the caregiver, and
that the woman’s fall was not
caused by Defendants’ or the
caregiver’s conduct.
Plaintiffs
claimed $877,874.64 in damages
due to pain and suffering,
medical bills and expenses, and
loss of enjoyment of life. After
a 6-day trial, the jury returned a
unanimous defense verdict
Kelly Wilkins Obtains Unanimous
Defense Verdict in Wrongful
Death Case
Kelly Wilkins of Snell & Wilmer
obtained a unanimous defense

verdict in a wrongful death case.
This was a trucking collision case
that alleged the wrongful death of
Plaintiffs’ mother, Cynthia Schafer.
Schafer, then 56, was driving a
1973 VW Beetle in the middle of
the night on September 20, 2013
on Interstate 10 near Bapchule,
Arizona. Schafer was driving from
her home in El Paso to visit her
boyfriend in Mesa. Less than four
hours earlier, she was stopped in
Pinal County by a deputy sheriff
for extremely dim headlights and
issued a warning. At the time of
the impact, she was driving in the
right lane of an unlighted area
on I-10 when the left rear of the
VW was bumped by the right
front of a Phoenix Transportation
West tractor-trailer driven by Ray
Jackson. Jackson saw no lights on
the VW. Both drivers pulled over
and stopped, after which police
and an ambulance responded.
Phoenix and Jackson disputed
that Ms. Schafer received any
significant injury in the impact.
No first responders reported any
injury, and she was examined at
an ER, diagnosed with minor neck
and back strain, and released. She
flew home to El Paso alone two
days later. She later claimed that
she had broken both of her feet
in the impact, and had months
of surgeries and medications.
Ms. Schafer filed the case in
September 2014. She died of a
prescription opioid overdose of
hydromorphone 2 1/2 years after
the collision, at 58 years old.
Plaintiffs’
adult
daughters
continued the case as a wrongful
death case, contending that
her overdose and death were
caused by injuries she sustained
in the collision. Plaintiffs’ trucking
practices expert testified that
Mr. Jackson was inattentive or
Common Defense • Fall 2017
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distracted in his driving and
falsified his driving log. The
trucking practices expert claimed
that Phoenix did not train and
supervise its drivers enough, did
not cross-check driver logs, and
that the truck’s onboard camera
would have captured video of the
collision. Plaintiffs’ lighting expert
testified that the left rear running
light showed evidence of hot
shock, and that this light bulb was
on at the time of impact.
Phoenix Transportation West
denied that Mr. Jackson was
distracted, and also disputed
that the minor impact caused
Ms. Schafer’s feet fractures
and overdose. Mr. Jackson, a
commercial truck driver for more
than 30 years, testified that he
was paying attention and using
defensive driving. He testified that
if his log book had an error it was
accidental, and that his recorded
driving mileage matched Google
Maps over the same distance.
A former Phoenix Safety Director
testified that Phoenix investigated
the collision and found that Mr.
Jackson was driving safely and
attentively and following safety
procedures.
Phoenix
crosschecked driver logs through
human checks and with auditing
software. Phoenix did not receive
any camera footage of the
incident from the company that
made and operated the cameras
and their footage.
During
closing
argument,
Plaintiffs’ counsel did not request
a specific figure and suggested
anchor points of $2 million, $5
million and $10 million as fair
and reasonable values. The jury
returned a unanimous defense
verdict in 45 minutes.
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J.P. Harrington Bisceglia and
Stephen Dichter Obtain Summary
Judgment in Federal Malicious
Prosecution Lawsuit

Beth Fitch and Michael Grubbs
Obtain Summary Judgment in
Wrongful Death Lawsuit Filed
Against Private School

J.P. Harrington Bisceglia and
Stephen Dichter of Christian,
Dichter
&
Sluga,
obtained
summary judgment for a law
enforcement detective in a federal
malicious prosecution lawsuit. The
plaintiffs in the lawsuit had been
defendants charged by a County
Grand Jury. Subsequently, the
County Attorney’s Office decided
to dismiss the charges in exercise
of prosecutorial discretion. Soon
thereafter, the former defendants
sued the assigned detective
but only for federal malicious
prosecution. A federal malicious
prosecution claim requires proof
that the law enforcement official
acted with the intent to deny to the
former defendants the protection
of specifically identified federal
constitutional rights. On the
eve of trial, after extensive
briefing led by Ms. Harrington
Bisceglia, the District Court Judge
required the plaintiffs to identify,
with specificity, those federal
constitutional rights allegedly
violated by the detective when
recommending that charges be
filed by the County Attorney’s
Office.
When
the
plaintiffs
failed to identify any admissible
evidence or testimony to support
the claims outlined only generally
in the pleadings and, instead,
tried to shift the basis for their
claims to other constitutional
grounds not asserted in the four
year history of the litigation,
the court declined to permit the
plaintiffs to change theories and
entered judgment in favor of the
law enforcement officer.

Beth Fitch and Michael Grubbs of
Righi Fitch Law Group, obtained
summary judgment in a wrongful
death lawsuit. Plaintiff’s decedent
dropped his family off at the
field entrance for a high school
football game located at a private
high school. Plaintiff’s decedent
then parked the car off school
property and jay-walked across a
busy street to the entrance of the
football field. Plaintiff’s decedent
had forgotten his wallet in his car
and was denied entrance into the
football game as he was unable
to pay the entrance fee. Plaintiff’s
decedent proceeded to jay-walk
again across the busy street to his
car to retrieve his wallet. While
jay-walking a third time across the
busy street, Plaintiff’s decedent
was struck by oncoming traffic and
killed. Plaintiffs filed a wrongful
death claim against the private
school claiming that the private
school failed to provide adequate
parking for its invitees and failed
to provide safe ingress and egress
to the school property. Mrs. Fitch
and Mr. Grubbs successful argued
that the private school did not
owe a duty to Plaintiff’s decedent.
The Court agreed, granting
summary judgment in favor of the
private school.
Gena Sluga and J.P. Harrington
Bisceglia Obtained Summary
Judgment
in
an
Insurance
Coverage Case
Gena Sluga and J.P. Harrington
Bisceglia of Christian, Dichter
& Sluga, obtained a summary
judgment ruling that successfully
disposed of all coverage issues
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relating to the duty to defend and
indemnify a third-party liability
claim and significantly narrowed
the remaining coverage issues
on a related first-party property
claim. The Arizona Superior Court
determined that the insurer did
not owe a duty to defend the
insured in litigation arising out
of product contamination where
the underlying complaint failed to
allege property damage to trigger
the duty under the policy. The
court also held that the insurer
did not have a duty to indemnify
the insured for the amount of
the resulting judgment because
there was no evidence that would
suggest the judgment included
covered property damage of
a third-party. Finally, the court
held that the insured had not
made a first-party property
claim until nearly two years after
the alleged loss, and covered
damages, if any, would be limited
to the contaminated product
and portions of the facility where
the insured made the product.
Covered damaged under the
policy would not include a
multi-million dollar claim for
consequential damages resulting
from the underlying judgment
and the alleged loss of business
opportunities.
Jay Rosenthal and John Lierman
Obtained
Favorable
Verdict
in Personal Injury Accident
Involving Cement Mixer Truck
Jay Rosenthal and John Lierman
of Jones, Skelton & Hochuli,
obtained a favorable verdict after
a four-day jury trial in Maricopa
County Superior Court.
The
client, a supplier of concrete and
construction materials, had been
sued after a hydraulic hose on
one of its cement mixer trucks

failed, spraying the plaintiff’s
BMW convertible with hydraulic
fluid. At the time, the top of
the convertible was down and it
was alleged that fluid landed on
the plaintiff and injured his eyes,
resulting in dry-eye syndrome.
The plaintiff had about $3,600
in proven medical expenses
for the initial injury to his eyes,
and claimed about $129,000 in
anticipated care for the rest of his
life, plus pain and suffering. The
defendant concrete company
admitted fault for the accident
and liability for cleaning the
defendant’s car, as well as
treatment expenses for the initial
personal injury, but challenged
whether it violated any trucking
regulations and disputed the
severity and permanency of the
claimed injuries.

After the parties presented their
cases, the plaintiff asked for an
award of $684,000; the defense
recommended the jury award
the plaintiff $35,000 to $40,000.
After deliberating for two hours,
the jury awarded the plaintiff
$35,000.

The defense was based on the
general rule that damages are
limited to those proximately
caused by the negligence of a
defendant. The defense argued
that the plaintiff had pre-existing
and unrelated eye problems, and
that the plaintiff failed to act
reasonably after the incident to
mitigate his damages. Evidence
showed that after the accident,
the plaintiff rushed his vehicle to
the BMW dealership to have it
cleaned, but did not wash himself
off until several hours later. He
consulted an optometrist later
that day, but after the initial
injury healed, the plaintiff refused
standard treatments for dryeye syndrome—including tear
duct plugs routinely used in such
cases—and failed to follow doctor
recommendations for using eye
drops. Expert testimony on dryeye syndrome related it to various
factors, including age and climate,
and cast doubt on any link to the
accident.
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Arizona Association
of Defense Counsel
6101 S. Rural Rd. #106
Tempe, AZ 85283

BARRY FISH GOLF BENEFIT
FOR THE ALS ASSOCIATION
AZ CHAPTER

Top Golf

9500 E. Talking Stick Way
Scottsdale, AZ 85256
Chandler, AZ 85226

START TIMES:

 5:00 - 5:30 pm golfer check in and warm-up
 5:30 - 7:00 pm 1st Round
 7:00 - 8:30 pm 2nd Round
 8:30 - 9:00 pm Awards and Closing Ceremony

You don't need to be a golfer to attend! Go to register to attend go www.azadc.org and look for Meetings & Events

For more information please contact Debbie Hanson Tripp admin@azadc.org / 480-609-3999

