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I was 
r e c e n t l y 
discussing 
with an 
expert the 
need to 
come up 
with a fake 

occupation to use when I travel.  I 
had just met him from getting off a 
1 hour flight to Albuquerque, and I 
explained how this flight was very 
similar to most flights where I am 
traveling solo. When asked what 
I do for a living, I reply, “I am an 
attorney,” which then leads to 
a long one-sided dialogue that 
consists of complaints about the 
legal system, attorneys, and details 
about why and how much the 
person hates attorneys, sometimes 
even mentioning ones I know.  This 
made me start thinking about what 
we can do to change the view of 
our profession.  As a profession, 
we are likely always to be disliked 
because of the adversarial nature 
of the work we do, but we can at 
least aim for being more respected 
as a profession.

So, how does this random thought 
translate into the AADC?  The 
AADC is dedicated to improving 
community awareness of positive 
aspects of the legal profession and 
in increasing the education of its 
members and the judiciary.  We 
are not going to change the image 
of lawyers or the legal system at 
large, but let’s at least do what 
we can to improve our image in 
our community.  Here are things 
your organization is working on 
to achieve this goal, and we need 
input and participation from each 
of you to make it happen.

Uniting Efforts to Improve the 
Judicial System

The AADC is working with the 

Arizona Trial Lawyers Association 
to develop some concepts that 
the two organizations can work 
on together to advance access 
to justice, improve our legal 
services, and/or build a better 
legal community. We need ideas 
and volunteers who want to assist 
in developing those ideas into 
action plans. If you are interested 
in assisting, please contact me at 
hdavies@lorberlaw.com.

Assisting Local Charities

The AADC puts on two charity 
events each year: The Barry Fish 
Memorial Golf Tournament and 
the YLD Softball Tournament.  All 
proceeds of these events go to 
local charities.  Get involved – put 
together a foursome or a softball 
team; donate auction items; 
volunteer your time at the events; 
and/or help plan the charity 
events.  These events are a great 
way to give back to the community 
and promote our profession at the 
same time.  If you are interested in 
volunteering in any way for the golf 
tournament, please contact Kristina 
Holmstrom at kholmstrom@lrlaw.
com.  To volunteer for the softball 
tournament, please contact Erik 
Stone at estone@jshfirm.com.

Educating Our Members and 
Assisting with Professional 
Development

The AADC’s Ladder Down Program 
will begin its new program in 
January 2015.  Due to the hard work 
put in by its founders, Beth Fitch 
and Alison Christian, the program 
has been a great success since it 
launched in January 2013.  Ladder 
Down is a year-long business 
development program for women.  
Ladder Down needs sponsors 
for 2015 and always welcomes 
input and ideas for enhancing the 
program.  This is a great program 

with which to get involved, either 
as a participant or as a sponsor.  
If you would like to get involved, 
please contact Alison Christian at 
achristian@cdslawfirm.com. 

The AADC has 9 advocacy 
luncheons scheduled for the 
2014-2015 calendar year.  Take 
advantage of these luncheons to 
enhance your knowledge of the 
law, socialize with other members, 
and enjoy a free lunch.  (These 
luncheons are free to all members!)  
If you have ideas for a topic or 
want to be a speaker at one of 
the luncheons, please contact 
Alison Christian at achristian@
cdslawfirm.com.
 
The AADC also has four law 
committees: Construction; 
Professional Liability; Government/
Municipal Liability; and Negligence.  
These committees plan CLE 
events and social activities for 
their respective law groups.  Get 
involved – volunteer to be on one of 
these committees or to start a new 
one.  The committees welcome 
ideas for topics or volunteers who 
want to be speakers.  Here is your 
way to get more education in 
your field or a new field, or share 
your knowledge with others. To 
get involved in these committees, 
please contact one of the following:
 

Construction: 
Holly Davies at hdavies@
lorberlaw.com

Professional Liability: 
Jasmina Richter at Jasmine.
richter@sandersparks.com

Government/Municipal Liability: 
Les Tuskai at Les.tuskai@
phoenix.gov

Negligence: 
James Robles at jarobles@
pchhlaw.com

President’s Message
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President’s Message (continued)

Amicus Briefs

Get involved in AADC amicus 
briefs by notifying the AADC of 
appeals where you think a brief 
is warranted, and/or volunteer 
to get involved writing the briefs.  
Please contact Charlie Callahan at 
ccallahan@jshfirm.com.

Working with the Law Schools

The AADC assists with closing 
argument competitions at both 
UofA and ASU law schools and 
provides prize money for the 
winners.  It is a great opportunity to 
interact with law school students 
and share your knowledge.  To 
get involved, please contact 
Michele Thompson for the  UofA 
competition at mthompson@
udalllaw.com or Bill King for the 
ASU competition at bking@bffb.
com.

Legislative Updates and 
Participation in Legislative 
Process

The AADC provides legislative 
updates for topics relevant to our 
members.  We also participate in 
educating legislators on topics 
and proposed bills where insight 
from our profession and the civil 
defense perspective is needed.  
We are trying to help ensure good 
laws are created that improve the 
judicial system. To get involved in 

the process, contact the legislative 
committee: Scott Freeman at 
sfreeman@fclaw.com.
  
Social Activities

The AADC holds the following social 
events throughout the year:  Past 
Presidents Fall Kick-Off; Judicial 
Receptions in Tucson and Phoenix; 
and the Annual Meeting.  Social 
events are important to improving 
our profession, as it provides 
our members an opportunity 
to meet and socialize with each 
other, which I believe develops 
improved professionalism in our 
field.  We spend too much time 
communicating through emails, 
and a little face-to-face time 
outside the court room is good for 
the profession.  It also provides an 
opportunity to award outstanding 
members, like this year’s honoree, 
John Bouma.  If you would like 
to be involved in planning any of 
these events, please contact Barry 
Markson at bmarkson@ttmfirm.
com.

The items above are just some 
of the means by which the 
AADC provides opportunities to 
get involved, be active in your 
profession outside of your job, 
and improve the image of our 
profession to the community.  It is 
up to you to take advantage of the 
opportunities.  It’s easy – just email 

one of the people listed above, or 
just show up at an event!

Now, back to my conversation 
with the expert.  We never did 
come up with a dull profession 
that no one would ask any follow-
up questions about, so if anyone 
has a suggestion, let me know.  In 
the meantime, at least I am not a 
dentist, because it would be worse 
to have people showing me their 
teeth!

In closing - I leave you with these to 
help motivate you to get involved 
improving our profession!

Q: What do you call a smiling, 
courteous person at a bar 
association convention?
A: The caterer.

Q: What’s the difference between 
a good lawyer and a bad lawyer?
A: A bad lawyer makes your case 
drag on for years. A good lawyer 
makes it last even longer.

Q: How does an attorney sleep?
A: First he lies on one side, then 
he lies on the other.

Q: How many lawyer jokes are 
there?
A: Only three. The rest are true 
stories.

Holly Davies
President

23445 North 19 th Ave
Phoenix, AZ 85027

623-582-6949 
Toll-free 888-656-3976

info@exponent.com 
www.exponent.com

Engineering and Scientific Consulting

3877 North 7th St, 
Suite 100
Phoenix, Arizona 85014
O: 602.256.2266
F: 602.256.2267

Daniel G. Perez
dperez@subrosapi.com

www.subrosapi.com
As Arizona’s finest bilingual investigative agency serving attorneys, insurance companies and 
businesses, we investigate personal injury & wrongful death events; property, casualty, liquor 

liability & Worker’s Compensation claims; pre-employment & vendor backgrounds; 
corporate fraud/employee theft; drug trafficking; corporate due diligence; hidden assets; 
missing heirs; trademark & intellectual property infringement; computer-generated crime 

and industrial espionage in both English and Spanish.
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Past President’s 
Fall Kick Off 

Phoenix Judicial 
     Reception 
  

        

        Tucson Judicial  
      Reception 
  

Barry Fish Memorial 
Golf Tournament

Street Address 77 East Thomas Road, Suite 250
City,State,Zip Phoenix, AZ   85012
Phone# & ext. (602) 508-8000, Ext. 203
Fax # (602) 508-9000

 Cell Phone # (602) 614-3322
 Website www.cpxlegal.com

Jim Gackle
Senior Account Manager
jim.gackle@compexlegal.com

 

Management Authorization

Record Retrieval * Deposition Reporting * Multi-Plaintiff Litigation * Medical Records Summarization

Business Card Order Form
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Sept. 10, 2014

Oct.  8, 2014
  
 

Nov.  12, 2014

Dec. 10, 2014

Jan. 14, 2015

Feb. 11, 2015

March 1, 2015

April 8, 2015

May 13, 2015

Impact of Attrition Rates & 
Employment Recovery Rates 
when Calculating Lost Earnings 
for Employment Cases
Speaker: Nate Curtis

TBD
Rina Rai with Rai Barone 
   
Government Liabilities
Speaker: Elizabeth Gilbert, Esq.

Tips for Successful Mediation  
Speaker: Michele Feeney

Dram Shop Liability
Speakers: Whitney Harvey, Esq. 
& Gary Linder, Esq.

TBD

TBD
Speaker: Emily Wilfinger, Esq.

TBD

TBD

September 11, 2014
Phoenix Country Club  
2901 N. 7th St.
Phoenix, AZ 
5:00- 7:00pm

December 4, 2014
Phoenix Country Club
2901 N. 7th St.
Phoenix, AZ 
5:00- 7:00pm

December 11, 2014
Arizona Inn
2200 E. Elm St.
Tucson, AZ 
5:00- 7:00pm

May 2, 2015
McCormick Ranch 
Golf Course

ADVOCACY LUNCHEONS  
Advocacy luncheons are held at a new 
Gust Rosenfeld, 1 E. Washington St. 15th floor.

SPECIAL EVENTS

2014-2015 AADC CALENDAR OF EVENTS
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Limiting Stipulated Judgments Resulting from a Damron 
Agreement to Covered Claims When the Judgment 
Includes both Covered and Uncovered Claims 
By Jasmina Richter and Shanks Leonhardt, Sanders & Parks, P.C.

Arizona Damron/Morris law is 
unilaterally unfavorable to insurers.  
Even worse there are many issues 
left unaddressed by the Arizona 
Supreme Court and, therefore, 
much uncertainty when defending 
against the enforceability of 
these types of agreements.  For 
instance, can a plaintiff enforce a 
stipulated judgment resulting from 
a Damron agreement when the 
judgment contains both covered 
and uncovered damages?

Consider the following 
hypothetical.  The insured 
defendant and the plaintiff enter 
into a Damron agreement following 
an insurer’s denial of coverage.  
The plaintiff seeks to enforce a 
stipulated judgment against an 
insurance company resulting 
from a Damron agreement.  The 
stipulated judgment provides for 
$500,000 as general damages and 
$1,500,000 as treble damages.  The 
general damages are covered, but 
treble damages are not covered 
under the express terms of the 
policy.  Can the plaintiff enforce 
the stipulated judgment for the full 

amount of 
$2,000,000 
or is the 
p l a i n t i f f 
limited to 
the covered 
damages of 
$500,000?1 

There are 
no Damron 
cases in 
A r i z o n a 
that address 
the issue 
of whether 

an insurer can modify a judgment 
resulting from a Damron 
Agreement to reflect only covered 
claims when there are both 
covered and uncovered claims.  
The cases contemplate situations 
where coverage is either triggered 
or it is not triggered and, therefore, 
the judgment is either completely 
invalid or fully enforceable against 
the insurer.     

There are a number of cases 
holding that in a Damron situation 
the insurer is entitled to raise all 
of its coverage defenses.  There 
are also cases holding that if an 
insurer chooses not to defend, it 
rolls the dice and is no longer able 
to challenge a resulting judgment 
except on coverage grounds and 
for collusion and fraud.  See Parking 
Concepts, Inc. v. Tenney, 207 Ariz. 
19, n. 3, 83 P.3d 19, 22 n. 3 (2004) 
(“[I]n cases where the insurer has 
refused to defend and the parties 
1 This hypothetical is purposely 
simple, but more difficult questions 
arise when the stipulated judgment 
does not separate the damages into 
those that are clearly covered and 
uncovered.

enter into a Damron agreement, 
the insurer has no right to contest 
the stipulated damages on the 
basis of reasonableness, but 
rather may contest the settlement 
only for fraud or collusion.”)
(emphasis added); see also State 
Farm Mut. Auto. Ins. Co., 122 Ariz. 
198, 200, 593 P.2d 948, 950 (1979)
(“The general rule…in the absence 
of fraud or collusion, an insurance 
company which refuses to defend 
its insured is bound by a judgment 
against its insured with respect to 
all matters which were litigated or 
could have been litigated in that 
action.”)  

In a Morris setting where the 
insurer is defending the insured 
subject to a reservation of rights, 
a judgment is only enforceable 
against an insurer if it is shown by a 
preponderance of the evidence to 
be reasonable.  There are no Arizona 
cases directly addressing a similar 
reasonableness requirement for a 
judgment resulting from a Damron 
agreement.  See Robert Bruno, 
Damron Revisited: Reasonableness 
the True Judgment, Arizona 
Attorney, December 2004 
(observing that the reasonableness 
standard should apply to a 
stipulated judgment resulting 
from a Damron agreement and 
discussing cases supporting this 
view as well as unfavorable dicta.)    
Our courts have often pointed 
out that there are significant 
differences between an insurer 
that has provided a defense and is 
able to intervene for purposes of 
a reasonableness hearing and “an 
insurer that provided no defense 
and was consequently only able 
to attack a judgment for collusion 

Jasmina Richter Shanks Leonhardt
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Limiting Stipulated Judgments (continued)

or fraud.”  Himes v. Safeway Ins. 
Co., 205 Ariz. 31, 41, 66 P.3d 74, 
85 (App. 2003); citing Damron v. 
Sledge, 105 Ariz. 151, 155, 460 P.2d 
997, 1001; Mora v. Phoenix Indem. 
Ins. Co., 196 Ariz. 315, 319-20, 
¶¶’s 17-18, 996 P.2d 116, 120-21.  A 
plaintiff may argue that these cases 
provide that the insurer can litigate 
coverage, but that if coverage is 
triggered for any claim, the insurer 
will not be able to challenge the 
judgment further except on fraud 
or collusion grounds. 

However, there is a good argument 
to be made that the insurer is not 
challenging the “reasonableness” 
of the stipulated judgment, but 
rather making sure that the insured 
is limited only to the insurance 
coverage that it purchased, which 
is a principle that has been repeated 
by Arizona courts.  United Services 
Auto. Ass. v. Morris, 154 Ariz. 113, 
120 (“An insured’s settlement 
agreement should not be used to 
obtain coverage that the insured 
did not purchase.”); Colorado Cas. 
Ins. Co. v. Safety Control Co., Inc., 
228 Ariz. 517, 269 P.3d 693, 699-
700 (“But an agreement under 
Damron or Morris does not create 
coverage ‘than an insured did 
not purchase.’ To the contrary, 
the [insurer] is liable only if the 
judgment constitutes a liability 

falling within its policy.”); Arizona 
Property and Cas. Ins. Guar. Fund 
v. Martin, 210 Ariz. 478, 482, 113 
P.3d 701, 705 (App. 2005) (an 
insured cannot obtain coverage 
it did not purchase and to rule 
otherwise would upset the careful 
balance between the interests 
of the insurer and the insured in 
Morris type agreements.)  

Arizona courts have used this 
l im i ta t ion- to- the-coverage-
purchased principle to reduce 
stipulated judgments to policy 
limits when there is no evidence 
that an insurer rejected a 
reasonable settlement offer within 
policy limits.  State Farm Mut. Auto. 
Ins. Co. v. Paynter, 122 Ariz. 198, 
593 P.2d 948 (App. 1979) (holding 
“a refusal to defend in and of itself 
does not expose the insurance 
carrier to greater liability than 
that contractually provided in the 
policy”); Rogan v. Auto-Owners 
Ins. Co., 171 Ariz. 559, 832 P.2d 
212 (App. 1992) (“[we] hold that 
when an insurer denies coverage 
in bad faith, it is not liable for the 
amount of a judgment entered 
against its insured that exceeds 
the policy limits absent a refusal 
of a reasonable settlement offer, 
unless the insured can establish 
other causal connection between 
the insured’s act and the excess 

judgment”). 

Using this same reasoning, even if 
a Court rejects an insurer’s attempt 
to challenge the reasonableness 
of a stipulated judgment entered 
pursuant to a Damron agreement, 
the insurer may still be able to 
attack the amount of the judgment 
when there are covered and 
uncovered amounts.  The insurer 
can argue that the judgment 
should be reduced by amounts 
that are beyond the contractually-
agreed upon terms.  The insurance 
contract only imposed on the 
insurer the duty to defend the 
insured against claims potentially 
covered by the policy and the 
duty to indemnify the insured for 
covered claims.  In other words, in 
our hypothetical, the insurer can 
argue that it was never obligated to 
pay for uncovered treble damage 
amounts ($1,500,000) since the 
insured is not entitled to insurance 
it did not purchase.  

It is important to note that this is 
not a settled area of the law and 
that Arizona courts have never 
addressed this specific issue.  There 
is a good argument to be made 
that the judgment should only 
be limited to covered claims, but 
there is always risk associated with 
litigating issues of first impression.  



The Young Lawyers Division 
began roughly two decades ago 
with a simple mission; service of 
the needs of young lawyers and 
the public at large.  Through 
the tremendous leadership 
and countless hours of hard 
work by members, the Young 
Lawyers Division has a record of 
tremendous success.  

The Young Lawyers Division 
is known for bolstering 
camaraderie through interactions 
with colleagues outside the 
Courtroom.  Regular networking 
events,  continuing legal 
education seminars, and happy 
hours provide opportunities for 
young professionals to invest 
in their careers and develop 
robust professional networks.  
The Young Lawyers Division is 
also recognized for its charitable 
contributions including a yearly 
softball fundraiser which, most 
recently, set a new Young 
Lawyers Division fundraising 
record in support of Arizonans for 
Children.  Special thanks to our 
past President, Christopher Pierce, 
and Softball Committee Chair, 
Erik Stone, for their tremendous 
leadership and efforts.
This year, the Young Lawyers 
Division will continue with the 
stellar events and activities but 

also seek to extend the use of 
technology as a tool.  Young 
lawyers are particularly adept 
at utilizing technology and the 
Young Lawyers Division will 
harness the talents of its members 
to expand the reach of the 
organization and better serve the 
needs of our members through 
on-demand access to content and 
resources.   

I am proud to be involved with 
such a fine organization and 
encourage you to join us in our 
mission to better serve young 
lawyers and the public.  Feel 
free to contact me directly at 
mmorgan@gwhplaw.com to learn 
more.  

Best Wishes,    
Michael D. Morgan
YLD President 

AADC Young Lawyers Division President’s Message
 By Michael D. Morgan, Esq., Garrey Woner Hoffmaster & Peshek, PC

Common Defense • Fall 20146

jgarrison@guardiansettlements.com
rgarrison@guardiansettlements.com

JAMES P. GARRISON
RYAN J. GARRISON
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The AADC held the 19th Annual Barry Fish Memorial 
Golf Tournament on May 3rd, 2014, raising $16,068 
for ALS. The ALS Association is the only national non-
profit organization fighting Lou Gehrig’s Disease on 
every front.  By leading the way in global research, 
providing assistance for people with ALS through 
a nationwide network of chapters, coordinating 
multidisciplinary care through certified clinical care 
centers, and fostering government partnerships, The 
Association builds hope and enhances quality of life 
while aggressively searching for new treatments and 
a cure.

Amyotrophic lateral sclerosis (ALS), often 
referred to as “Lou Gehrig’s Disease,” is a 
progressive neurodegenerative disease that 
affects nerve cells in the brain and the spinal cord.  

• Approximately 5,600 people in the U.S. are 
diagnosed with ALS each year. The incidence 
of ALS is two per 100,000 people, and it is 
estimated that as many as 30,000 Americans 
may have the disease at any given time.

• Although the life expectancy of an ALS patient 
averages about two to five years from the 
time of diagnosis, this disease is variable and 
many people live with quality for five years 
and more.  More than half of all patients live 
more than three years after diagnosis.

• About twenty percent of people with ALS live 
five years or more and up to ten percent will 
survive more than ten years and five percent 
will live 20 years. There are people in whom 
ALS has stopped progressing and a small 
number of people in whom the symptoms of 
ALS reversed.

• ALS occurs throughout the world with no 
racial, ethnic or socioeconomic boundaries.

• ALS can strike anyone.

Thanks to everyone who participated in this year’s 
past tournament.  Mark your calendar for the 20th 
Annual tournament, which will be on May 2, 2015.  If 
you want to help plan the tournament or are interested 
in helping in anyway, please email Kristina Holmstrom 
at kholmstrom@lrlaw.com.

19th Annual Barry Fish 
Memorial Golf Tournament

mailto:kholmstrom%40lrlaw.com?subject=
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Early Data Assessment

Data Forensics & Investigations

ESI and Paper Processing

Hosting, Review & Production

The Power of Habit: Why We 
Do What We Do in Life and 
Business, by Charles Duhigg 
(Random House), is a non-fiction 
book, published in early 2012, 
which quickly attained a spot on 
The New York Times Best Seller 
List and remains on the list to this 
day. Duhigg, a graduate of Yale 
University and Harvard Business 
School, has been a writer for 
the business section of the New 
York Times since 2006.  The 
Power of Habit is available in 
text as well as audio form. The 
book is highly approachable and 
well written.  (Who has time for 
anything else?)  Also, the content 
is helpful on at least three levels—

the book is divided into sections 
related to individuals, successful 
organizations, and societies.  As 
lawyers and firm leaders, we 
often address how to increase 
personal and firm productivity, 
better anticipate and meet client 
needs, and maintain personal 
and professional balance.  
Duhigg discusses the concept 
of “keystone habits” through 
a discussion of Paul O’Neill’s 
turnaround of the Aluminum 
Company of American (ALCOA) 
in the late 1980s.   Duhigg 
paraphrases O’Neill’s comments 
as follows:  “So I decided I was 
going to start by focusing on one 
thing.  If I could start disrupting 
the habits around one thing, it 
would spread throughout the 
entire company.”  O’Neill chose to 
focus on safety; the ripple effect 
led to five times higher annual 
net income and $27 billion higher 
market capitalization by 2000, 
when O’Neill retired to become 
Treasury Secretary.  Safety was a 
“keystone habit,” a “key priority” 
which could be “fashioned into a 
powerful lever.”  Duhigg discusses 
the Starbucks’ service culture 
as well.  Starbucks devotes 
substantial time to assuring 

that employees with public 
contact respond to customers 
in a consistent, thoughtful and 
considerate manner—every time—
on the basis customers paying 
1000% of the true cost of a cup of 
coffee require TLC.  Starbucks has 
analyzed those “inflection points” 
at which employees are likely to 
diverge from model behavior 
and trained the employees to 
use standardized responses.  The 
concepts are applicable to stresses 
lawyers, especially litigators, face 
on a regular basis.  Though the 
book is helpful in many areas, 
these points alone merit law firm 
attention; what are the keystone 
habits of good lawyers and law 
firms?  If a young lawyer were to 
choose just one habit to positively 
influence professional growth and 
career development, what would 
that habit be?  And, in this highly 
competitive climate, how do we 
encourage lawyers to view the 
law as a service profession? How 
do we make sure the quality of our 
own and employed lawyers’ work 
and interactions with opponents 
and clients are excellent—every 
time?  I place  in the “highly 
recommend” category.

The Power of Habit: Why We Do What We Do in Life and 
Business Book Review
By Michele Feeney, Esq., Michele M. Feeney, L.L.C.
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We’ve all been there.  You see 
the complaint come across 
your desk, you glance at the 
caption and your reaction is 
some variation on “oh great, not 
that [insert colorful, unflattering 
description of your choice here] 
again.”  Every litigator has come 
across opposing counsel whose 
personality all but guarantees 
the case will be an unpleasant 
one.  Anyone who hasn’t had 
such an experience, consider 
yourself lucky.  Also consider it 
only a matter of time until you do.  
Here are some helpful tips that 
can be used to disarm some of 
those routinely abrasive and even 
abusive attorneys.  

A. Communicate in Real Time 
Whenever Possible

Interpersonal relationships 
have suffered as a result of our 
increasingly technologically 
driven society.  Whereas previous 
generations of lawyers had no 
choice but to rely upon the 
telephone, and even face-to-face 
meetings, as the primary methods 
of communication, nowadays 
email is clearly the preferred 

medium.  Of course it is; it’s easy.  
But the fact is that tone and context 
can easily be misconstrued in an 
email, adding additional strain to 
an already potentially tenuous 
relationship, especially if the 
relationship involves a conflict-
prone personality.  When dealing 
with a high conflict personality, 
try picking up the phone, rather 
than relying upon email.  Not only 
does this eliminate the possibility 
of he, or she, misinterpreting your 
tone or context, but it allows 
you to begin to build a more 
collegial relationship based upon 
civility and mutual respect.  If 
you’re really brave, suggest an 
informal in-person meeting at the 
outset of the case.  Remember, 
because there is no immediate, 
real-time reaction, it is far easier 
for an abrasive personality to be 
rude in an email than in a real-
time telephone or in-person 
conversation.   

B. Don’t Take Their Personal 
Attacks to Heart

For whatever reason, difficult 
attorneys are more times than 
not difficult in all aspects of 
their lives, whether it be dealing 
with the grocery store clerk, the 
server at the restaurant, dealing 
with their family members, or 
any other every day encounter.  
The problem lies with the person 
doing the attacking, not with the 
people routinely being attacked.  
Typically this type of negativity 
is so engrained in the person’s 
personality that they are totally 
unaware of the negative effects of 
their behavior.  If you encounter an 
attorney who is routinely creating 
a pattern of conflict, it is important 
not to take the personal attacks of 
difficult counsel to heart.  If you 

do take it personally, you may 
find yourself questioning your 
abilities or even blaming yourself.  
It is important to remember that 
attorneys who have a reputation 
for being difficult or unlikable are 
that way for a reason.  It’s not you, 
it’s them. 

C. Kill Them With Kindness

Even for high conflict people, it is 
harder for a person to be rude or 
abrasive to someone who is always 
chipper and kind.  Conflict-prone 
attorneys thrive on the argument 
and seek out battles where they 
don’t need to exist.  Though it is 
perhaps the most difficult thing 
to do, turning the other cheek 
when confronted with an angry, 
abrasive lawyer is one of the best 
ways to neutralize their pattern 
of creating conflict.  Though I’m 
still not sure why anyone would 
want to catch flies, you can always 
catch more with honey, than with 
vinegar.  

D. Remember When it is Time to 
Disengage

In dealing with high conflict 
attorneys, it is important to 
remember that they create conflict 
as part of their personality.  The 
best way to disarm a high conflict 
attorney is to disengage (or to not 
engage at all if it is not necessary 
in the representation of your 
client).  Many times these conflicts 
will play out in a back and forth 
exchange of emails involving 
opposite views on whatever is the 
issue of the day.  While often times 
it may be necessary to create a 
record where a conflict like this 
arises (for instance, for later use 
as evidence where a dispute 
between counsel must eventually 
be addressed by the court), 
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The Events page provides rapid access to 
dates and details of AADC events such as CLE 
programs, the softball and golf tournaments, 
our annual Judicial Reception, and other 
social events such as the Fall Kickoff at the 
Phoenix Country Club. 

In our Sponsors section you will find a 
variety of outstanding litigation support 
firms, who support the AADC and make 
many of our programs possible.  Included 
are litigation experts and consultants, court 
reporting services, forensic accountants, 
IME physicians, medical document review 
specialists, technology experts, and others 
committed to document and discovery 
management. 

You may access our Legislative News area 
to utilize the Bill Tracking feature to remain 
informed as to the progress of bills that 
may affect your practice through Arizona’s 
House and Senate.  We also identify certain 
bills that we believe deserve our support, 
or opposition, to the extent they may be 
particularly beneficial, or harmful, to the 
clients we defend. 

In Resources, you fill find links to more than 
60 websites, such as virtually all courts in 
which you may practice, including superior 
courts of all Arizona counties, city, county, 
and federal governmental offices and 
agencies, and educational institutions, as 
well as  research and reference tools.  If you 
cannot find a link here that is useful, you 
may not actually be an attorney; you should 
probably check to be sure. 

The Young Lawyers Division page will inform 
you of all the developmental, educational, 
and networking opportunities the AADC 
provides for those attorneys who are still in 
the first stage of their legal careers.

Finally, if you are not yet an AADC Member, 
you can solve that problem in a few minutes 
on the website.  Just a few clicks, a small 
membership fee and you are in.  

THE AADC Is A LinkedIn Group

Join the AADC LinkedIn group and connect 
with other members and share information 
relevant to the civil defense practice.  

The AADC Website is an Asset: Use it.
http://www.azadc.org

engaging in the unnecessary back 
and forth blaming only stokes the 
fire for a high conflict personality.  
The best course of action is to 
clearly state your position or 
create whatever record needs to 
be created, but then do not allow 
yourself to be baited into a tit-for-
tat, back and forth, endless blame 
game.  

For the most part, litigation 
attorneys are able to treat one 
another with respect and civility.  

There are, however, some distinct 
personality types that we all 
have come across, or will come 
across, that can make litigating 
matters more stressful than 
normal.  By remembering these 
simple rules, you can help avoid 
those disastrous, albeit infrequent, 
occasions where opposing 
counsel’s personality adds an 
additional measure of strain on a 
particular case. 

I OBJECT!  Tips for Dealing with Difficult Counsel (continued)
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Technology is rapidly changing 
and expanding. Unlimited 
sources of information are 
available with the quick click of 
a mouse. Law firms often keep 
data, full of confidential client 
information, stored in internal or 
online databases. This facilitates 
efficient and quick access to 
client records but increases the 
risk of confidential data being 
compromised. When such data is 
compromised, it comes at a great 
cost.

Arizona’s Breach Notification 
Law.  These technological 
developments questions 
regarding how best to protect 
confidential information and 

what to do when a data breach 
has occurred. Federal and state 
governments have responded by 
enacting privacy laws to protect 
personal information when client 
databases have been breached. 
Arizona recently enacted a breach 
notification law, A.R.S. 44-7501, 
which outlines what a company or 
law firm must do in response to a 
data breach. It explains whom to 
notify, when to notify, and how to 
notify.

Whom to notify and when to notify. 
When a law firm is made aware of 
an unauthorized acquisition and 
access to unencrypted data that 
includes an individual’s personal 
information, it is required to act! 
It must conduct a reasonable 
investigation to determine if 
there has indeed been a breach 
of the security system. If there 
has been a breach of the security 
system, the law firm must notify 
all individuals affected by the 
breach without unreasonable 
delay.  The exception is where 
notification hinders the needs 
of law enforcement or impedes 
the restoration of the integrity 
of the data system. Under those 
circumstances minor delays may 
be appropriate. A.R.S. 44-7501.

How to notify. A law firm is 
required to notify those affected 

by the breach in one of four ways: 
(1) written notice; (2) electronic 
notice; (3) telephonic notice; or 
(4) substitute notice. A substitute 
notice can only be employed if 
the other methods would be too 
costly or if there are more than 
100,000 individuals affected by 
the breach. The substitute notice 
consists of an electronic mail 
notice, a conspicuous posting 
of the notice on the affected 
individual’s website if he maintains 
one, and notification to major 
statewide media. A.R.S. 44-7501.

Best Practices. Of course, it is 
best if law firms don’t ever allow 
themselves to become victim to 
a security breach. A breach can 
be very costly for a law firm. It is 
costly both in terms of resources 
and in terms of business. A 
law firm can best protect itself 
from breaches by adopting 
technological, administrative, and 
physical controls.
Technological controls are 
technical barriers put in place 
to prevent virtual breaches. A 
complete technological control 
system is preventive, detective, 
and corrective.  Preventive 
security controls are to halt 
potential breaches before they 
actually happen. Examples 
include password verifiers and 
firewalls. Detective security 

Law Firms Beware! Data Privacy Laws and Best Practices
By Beth Fitch, Esq., Righi Law Group
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controls alert the system when 
they identify activities that are out 
of the ordinary. Corrective security 
controls automatically respond to 
manage or ameliorate threats after 
preventive or detective systems 
identify a threat. Peter P. Swire 
& Kenesa Ahmad, Foundations 
of Information Privacy and Data 
Protection, 89 (Terry McQuay ed. 
2012).

Administrative controls are 
personnel barriers that only permit 
users access to information they 
need to know. An information 
classification system helps identify 
what information employees should 
be permitted to access. The three 
most common information classes 
are confidential, sensitive, and 

public information. Confidential 
information would cause a law firm 
to fail or be severely compromised 
if it were divulged. This information 
should be kept extremely secure 
and private. Sensitive material 
is important work-related 
information that is to be used 
internally. It should be kept secure. 
Public information can be shared 
with the public at large without 
risk of a compromise. Id. at 91-92.

Physical and environmental 
controls are physical barriers to 
protect the actual information-
storing equipment. They prevent 
the actual physical invasion of 
premises and destruction of 
property. Physical controls include 
surveillance systems, security 

personnel, locked doors, and alarm 
systems. Environmental controls 
involve strategically placing 
critical equipment and materials 
away from potential hazards such 
as fire, wind, rain, floods or other 
natural emergencies. Id. at 98-99.

Conclusion. As technology 
continues to expand, the need 
to adopt detailed data privacy 
practices will become increasingly 
important. Not only are these 
practices vital to protecting 
confidential information, but 
also a vital for law firm survival. 
These best practices serve as the 
foundation to securing confidential 
data, increasing client or customer 
trust, and maintaining a successful 
business.

Law Firms Beware! (continued)  

The AADC held its annual meeting at the Ritz-
Carlton, Dove Mountain in June.  It kicked off 
with a Pima County Superior Court Judges 
Panel CLE program on Friday afternoon which 
was followed by a cocktail reception, with CLE 
continuing the following morning.  Everyone 
then headed to the pool to relax and have fun. 
The program concluded with a nice dinner on 
an outdoor patio.  The AADC thanks all the 
speakers for and participants for a successful 
Annual Meeting.  If you would like to help plan 
the 2015 annual meeting, please contact Barry 
Markson at bmarkson@ttmfirm.com.

2014 AADC Annual Meeting



Luane Rosen and Michelle Swann 
Receive Confirmation from Court 
of Appeals in Matter of First 
Impression

Luane Rosen and Michelle Swann 
of Schneider & Onofry, PC, 
obtained confirmation from the 
Court of Appeals in a matter of first 
impression.  Quicken Loans sued 
seven of its former employees 
for an alleged violation of a 
covenant not to compete and a 
covenant not to solicit employees.  
The new employer, loanDepot 
intervened.  The non-solicitation 
covenants lasted for two years 
post-termination and prohibited 
former Quicken Loans employees 
from communicating with current 
Quicken Loans employees and 
employees of approximately 
40 other companies owned by 
Quicken Loans. Quicken Loans’ 
agreement defined prohibited 
“communication” so broadly 
that one was precluded from 
conversations about any job 
opportunities, even if those 
opportunities have nothing to do 
with mortgage-related industries.

On summary judgment, the trial 
court ruled that the covenants were 
unenforceable.  As a matter of first 
impression, the Court of Appeals 
ruled that the covenant not to 
solicit employees is examined 
under the same standards 
applicable to covenants not to 
complete.  The Court held that 
the covenants were unenforceable 
as a matter of Arizona and 
Michigan law, where Quicken 
Loans is based.   The Court ruled 
that the employees were entitled 
to recover their attorneys’ fees 
despite the fact that loanDepot 
actually paid the fees.  

Jennifer Rebholz Obtains Defense 
Verdict in Motor Vehicle Accident

Jennifer Rebholz of Farley, Seletos 
& Choate, obtained a defense 
verdict in a low impact motor 
vehicle case in Maricopa County 
Superior Court. Defendant Jason 
Semberger was westbound on 
Elliot Road behind plaintiff Randy 
Dalrymple.  Defendant stopped 
for a red light at Greenfield 
behind plaintiff’s vehicle and other 
vehicles.  The light then turned 
green, and the vehicles in front of 
Mr. Semberger started to move 
forward.  Mr. Semberger also 
started to move forward.  Plaintiff’s 
vehicle then slowed or stopped 
suddenly.  Plaintiff claimed he was 
injured as a result of the accident 
and sought treatment from a local 
chiropractor.  

Ms. Rebholz successfully convinced 
the jury that the speed of the 
vehicles at the time of impact were 
to slow to have caused Plaintiff’s 
injuries.  The jury found in favor of 
Ms. Rebholz’ client and awarded 
Plaintiff nothing.  

Chris Begeman Obtains Defense 
Award in Traumatic Brain Injury 
Case

Chris Begeman of Righi Law Group, 
recently obtained a defense award 
in a traumatic brain injury case 
in Pima County Superior Court.  
Plaintiff lives next to a large 
metal recycling facility located in 
Tucson, Arizona.  Plaintiff claimed 
that while outside working in his 
yard, he was struck in the head by 
a metal objected propelled from 
the recycling facility during the 
metal shearing process, resulting 
in a traumatic brain injury and 
back and neck injuries.  Plaintiff 
sought punitive damages as he 
claimed he was previously injured 
by objects propelled from the 

metal recycling facility and had 
received assurances from the 
manager of the recycling facility 
that measures would be taken 
to prevent objects from being 
propelled onto Plaintiff’s property.  
The Court accepted Mr. Begeman’s 
argument that the recycling 
facility did not intend to injury 
plaintiff and that the recycling 
facility lacked the requisite evil 
mind in granting Mr. Begeman’s 
Motion for Summary Judgment on 
Plaintiff’s punitive damages claim.  
Mr. Begeman ultimately obtained 
a defense award by successfully 
presenting evidence that it was 
physically impossible for the 
object to have been propelled 
during the shearing process and 
that the alleged injuries sustained 
by Plaintiff were not consistent 
with a person being struck by 
a metal object propelled over 
40 feet through the air.  As the 
prevailing party, Mr. Begeman’s 
client was entitled to sanctions 
against Plaintiff for taxable costs 
and experts’ fees incurred in 
defending the action.

Kevin Barrett and Amanda Taylor 
Obtain Defense Verdict in Lawsuit 
Against Insurance Carrier 

Kevin Barrett and Amanda Taylor 
of Graif, Barrett & Matura, obtained 
defense verdict in a breach of 
contract and bad faith lawsuit filed 
against Auto-Owners Insurance 
Company.  Plaintiff is an Arizona 
corporation.   Plaintiff alleged 
that Auto-Owners breached 
the insurance policies issued to 
Plaintiff by failing to accept and 
pay two separate insurance claims: 
(1) a business interruption claim 
under the Equipment Breakdown 
endorsement related to telephone 
service issues (the “equipment 
breakdown claim”); and (2) a 
theft claim under the Employee 
Dishonesty endorsement (the 

Let’s Hear It For The Defense

14 Common Defense • Fall 2014



15

“employee dishonesty claim”).  
Plaintiff also alleged that Auto-
Owners breached the covenant 
of good faith and fair dealing by 
failing to adequately investigate 
and/or pay Plaintiff’s claims.  
Plaintiff’s estimated damages were 
approximately $4,000,000.  

Defendant Auto-Owners is an 
insurance company with its 
principal place of business in 
Michigan.  Defendant’s theory was 
that neither claim was covered 
by the insurance policies issued 
to Plaintiff.  With regard to the 
equipment breakdown claim, Auto-
Owners asserted that Plaintiff had 
not established that there was an 
actual breakdown to the phone 
service provider’s equipment, 
as required by the policy.  With 
regard to the employee dishonesty 
claim, Auto-Owners asserted that 
the individual who stole money 
from Plaintiff did not qualify as 
an “employee” as defined by 
the policy.  Auto-Owners also 
asserted that it acted reasonably 
in investigating, adjusting, and 
making coverage decisions on 
both of Plaintiff’s claims.  

Plaintiff presented its case-in-
chief on both insurance claims 
(equipment breakdown and 
employee dishonesty).  After 
plaintiff rested, Auto-Owners 
moved for directed verdict on 
several counts. The Court issued 
directed verdict in favor of Auto-
Owners on Plaintiff’s breach of 
contract and bad faith counts 
under the equipment breakdown 
insurance claim.  The Court also 
issued directed verdict in favor 
of Auto-Owners on Plaintiff’s 
punitive damages count under 
both insurance claims (equipment 
breakdown and employee 
dishonesty).  Without calling 
any witnesses, Auto-Owners 

rested its case immediately after 
the Court ruled on the directed 
verdict motions and the remaining 
breach of contract and bad faith 
allegations under the employee 
dishonesty claim went to the 
jury to decide.  During closing 
arguments, and after directed 
verdict had been entered in Auto-
Owners’ favor on the equipment 
breakdown claim, Plaintiff’s 
counsel asked for an award of 
$90,000, which amounted to 
$15,000 for Plaintiff’s breach of 
contract claim and $75,000 for 
Plaintiff’s bad faith claim for the 
employee dishonesty claim.  The 
jury was out for less than 2 hours 
and returned a unanimous verdict 
in favor of Defendant Auto-
Owners.

Joseph Swan and Luane Rosen 
Receive Confirmation from Court 
of Appeals in Matter Regarding 
Right to Insurance Proceeds

Joseph Swan and Luane Rosen of 
Schneider & Onofry, PC, obtained 
confirmation from the Court of 
Appeals in a matter regarding who 
is entitled to insurance proceeds.  
At its essence, this dispute was 
about who was entitled to how 
much of insurance proceeds paid 
on a fire-related loss.  The fire 
occurred and damaged property 
shortly after Plaintiff Washington 
and Defendant Campbell executed 
a real estate agreement, under 
which Washington was purchasing 
the property over time.  Campbell 
held a fire insurance policy on the 
property under which Washington 
sought to recover all of the 
proceeds.
 
The Court of Appeals upheld the 
trial court’s summary judgment 
ruling that Campbell (who 
subsequently died) was first 
entitled to satisfy her mortgage 

from the insurance proceeds, with 
any remaining proceeds to be 
applied as a credit for the amount 
Washington still owed under the 
purchase agreement.  The court 
of appeals also affirmed the trial 
court’s rulings granting Campbell’s 
claim for attorneys’ fees incurred in 
obtaining the fire insurance policy 
limits; denying Washington’s claim 
for lost profits from the alleged loss 
of a sale of the property; denying 
Washington’s motions for change 
of judge; denying Washington’s 
attempts to sue Campbell’s trial 
attorney, Steven D. Copple, for 
aiding and abetting; and denying 
Washington’s claim for attorneys’ 
fees as the prevailing party in the 
trial court.

Michelle Ronan Obtain Defense 
Award in Premises Liability Action 
Against Metal Recycling Facility

Michelle Ronan recently obtained 
a defense award in a premises 
liability case brought by a 
customer of a metal recycling 
facility. Plaintiff claimed that 
the recycling facility and its 
employees breached the standard 
of care and OSHA regulations in its 
operations of the metal recycling 
facility causing plaintiff to suffer 
substantial personal injuries, 
including a fractured knee cap.  
Ms. Ronan obtained a defense 
award by successfully presenting 
evidence that the recycling facility 
did not breach the standard of 
care or OSHA regulations in its 
operations and that plaintiff’s 
injuries were not consistent with 
the alleged events surrounding the 
accident.  

Let’s Hear It For The Defense (continued)
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If the Beaver owned a classic 1959 
Ford Fairlane, he would not have 
been insured for UIM benefits 
under the Cleaver family auto 
policy.  In Beaver v. American 
Family Mutual Insurance Company, 
234 Ariz. 584, 324 P.3d 870 
(App. May 20, 2014),the Arizona 
Court of Appeals recently held 
that a policy’s definition of an 
insured is valid under Arizona’s 
Underinsured Motorist Act,[1] 
despite the “Relative Definition” 
effectively excluding UIM coverage 
for a resident relative who owns a 
motor vehicle.  June’s response?  
“Ward, I’m very worried about the 
Beaver.”

The Accident, Claim, Policy & 
Denial

The purported insured, the 
Beaver,[2] was injured by another 
driver’s negligence while riding 
his motorcycle.  The negligent 

driver’s insurer paid the policy 
limits.  The Beaver purchased 
liability coverage, but not UIM 
coverage, for his motorcycle.  The 
Beaver, however, still lived with 
the Cleavers at the time of the 
accident so he made a UIM claim 
under Ward’s auto policy (the 
“Policy”).

The Policy identified Ward as the 
named insured and the definition 
of an “insured person” included 
“you,” a reference to Ward, “or a 
relative.”[3]  The Policy defined 
a “relative” as, “a person living in 
your household, related to you 
by blood, marriage or adoption. 
This includes a ward or foster 
child. It excludes any person who, 
or whose spouse, owns a motor 
vehicle other than an off-road 
motor vehicle.”[4] (the “Relative 
Definition”).

The insurer denied the claim; the 
Beaver sued the insurer; and the 
Beaver sought a declaration that 
he was a “relative” and an “insured 
person” under the Policy.

The Holding

The Court of Appeals held the 
Relative Definition did not violate 
Arizona’s Underinsured Motorist 
Act and was therefore valid for 
five primary reasons.[5] 

First, Arizona’s Underinsured 
Motorist Act merely requires 
insurers to offer and, if requested, 
provide UIM coverage to “all 
persons inured under the 
policy…”[6]  Pursuant to the 
Relative Definition, however, the 
Beaver was not a “person insured 

under the policy”—for either UIM 
or liability coverage.[7]

Second, the Relative Definition 
does not violate the Underinsured 
Motorist Act because the Act does 
not define or otherwise mandate 
who is a “person insured under the 
policy.”[8]

Third, Arizona has previously held 
that “public policy does not restrict 
the parties’ right to agree on who 
is an insured.”[9]

Fourth, the Court of Appeals 
rejected the Beaver’s primary 
argument that the Relative 
Definition is the “functional 
equivalent” of the invalid “other 
vehicle” exclusion.[10]  An “‘other 
vehicle’ exclusion is one that 
excludes UM and UIM coverages 
for an insured who is injured in or 
by a vehicle owned by the named 
insured or another insured but 
which is not insured for liability 
coverage under the policy.”[11] An 
“other vehicle” exclusion is void 
because Arizona’s Underinsured 
Motorist Act gives a named 
insured the right to purchase UIM 
coverage for “all persons insured 
under the policy,” but the “other 
vehicle” exclusion attempts to limit 
UIM coverage in certain situations.
[12]  Stated differently, the “other 
vehicle” exclusion violates the 
principle that UIM coverage must 
be “portable” so that it protects a 
“person insured under the policy” 
“in all manner of situations”[13]—
regardless of whether an insured 
was injured in or by a vehicle 
owned by an insured but not 
insured for liability coverage under 
the policy on which the UM/UIM 

Leave it to Beaver: Arizona Court of Appeals Validates 
“Relative Definition” of Insured Which Precludes UIM 
Coverage
By Nathan D. Meyer, Esq.
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claim is made.
 
The Relative Definition, contrary 
to the “other vehicle” exclusion, 
does not restrict the situations in 
which UIM coverage applies or 
attempt to limit the portability 
of UIM coverage.  Rather, “the 
Relative Definition defines in 
the first instance those included 
within the class of ‘persons insured 
under the policy’ and omits family 
members…who both live with 
the named insured and own their 
own motor vehicle.”[14]  In other 
words, the Relative Definition 
does “not afford [UIM] coverage 
to [the Beaver] for some purposes 
and not for others. Instead, [the 
Beaver] was a stranger to the 
policy, not a ‘person insured,’ for 
any purpose.”[15]

Fifth, the Court of Appeals noted 
other jurisdictions have upheld 
identical or similar Relative 
Definitions while also interpreting 
their underinsured motorist 
statutes to preclude “other vehicle” 
exclusions.[16]

Reasonable Expectations

The Court of Appeals also noted 
the Beaver was not precluded 
on remand from attempting to 
prove UIM coverage through 
the “reasonable expectations” 
of Ward.[17]  The Beaver argued 
Ward could not have reasonably 
anticipated the Relative Definition, 
which he alleged was placed in 
a separate and inconspicuous 
portion of the Policy, would 
exclude UIM coverage for his 
resident son.[18]  Thus, the trial 
court still might find coverage for 
the Beaver on remand based on 
Ward’s reasonable expectations.

[1] A.R.S. § 20-259.01(B).  This statute 
is commonly referred to as the 
“Uninsured/Underinsured Motorist 
Act,” but this Articles refers to the 
statute merely as the “Underinsured 
Motorist Act” for brevity and clarity.

[2] In this article, the role of plaintiff 
and her family is being played by 
Theodore (“The Beaver”), Wally, Ward 
and June Cleaver.

[3] Beaver,324 P.3d at 871.  “Pin cites” 
are not yet available for the Arizona 
Reporter.

[4] Id. (emphasis added).

[5] Id. at 874.

[6] Id. at 872 (citing ARS § 20-
259.01(B)).  ARS § 20-259.01(B) 
states, in full, “Every insurer writing 
automobile liability or motor vehicle 
liability policies shall also make 
available to the named insured 
thereunder and shall by written notice 
offer the insured and at the request 
of the insured shall include within 
the policy underinsured motorist 
coverage which extends to and covers 
all persons insured under the policy, in 
limits not less than the liability limits 
for bodily injury or death contained 
within the policy. The selection of 
limits or rejection of coverage by a 
named insured or applicant on a form 
approved by the director shall be 
valid for all insureds under the policy. 
The completion of such form is not 
required where the insured purchases 
such coverage in an amount equal to 
the limits for bodily injury or death 
contained in the policy. The offer 
need not be made in the event of the 
reinstatement of a lapsed policy or the 
transfer, substitution, modification or 
renewal of an existing policy. At the 
request of the insured, the insured may 
purchase and the insurer shall then 
include within the policy underinsured 
motorist coverage that extends to and 
covers all persons insured under the 
policy in any amount authorized by 
the insured up to the liability limits for 
bodily injury or death contained within 
the policy.” (emphases added).

[7] See Beaver,324 P.3d at 872-73.

[8] Id. at 872 (citingARS § 20-
259.01(B)).

[9] Id. (citing Am. States Ins. Co. v. C & 
G Contracting, Inc., 186 Ariz. 421, 426, 

924 P.2d 111, 116 (App.1996); Alcala v. 
Mid–Century Ins. Co., 171 Ariz. 121, 123, 
828 P.2d 1262, 1264 (App.1992)).

[10] See Beaver, 324 P.3d at 872 (citing  
Higgins v. Fireman’s Fund Ins. Co., 160 
Ariz. 20, 23, 770 P.2d 324, 327 (1989); 
Calvert v. Farmers Ins. Co., 144 Ariz. 
291, 297, 697 P.2d 684, 690 (1985)).

[11] See Beaver, 324 P.3d at 871 (citing 
Taylor v. Travelers Indem. Co. of Am., 
198 Ariz. 310, 315 n. 5, 9 P.3d 1049, 
1054 n. 5 (2000); Higgins,160 Ariz. at 
21, 770 P.2d at 325; Calvert,144 Ariz. at 
293, 697 P.2d at 686).

[12] See Beaver,324 P.3d at 873.

[13] Id. (citing Calvert,144 Ariz. at 296, 
697 P.2d at 689).

[14] Beaver,324 P.3d at 873 (emphasis 
added).

[15] Id.

[16] Id. at 873-74 (citing Famuliner 
v. Farmers Insurance Co., 619 S.W.2d 
894, 897 (Mo.App.1981) (“There is 
no violation of the statute unless 
a policy condition limits uninsured 
motorist protection as to persons 
who otherwise qualify as insureds for 
liability purposes.  The son was not 
an insured under his parents’ policies 
and the policy conditions of which he 
complains do not offend the mandate 
of the statute.”); Farmers Insurance 
Co. of Washington v. Miller, 549 P.2d 9 
(Wash. 1976) (Washington UM statute, 
which invalidated “other vehicle” 
exclusion, did not prohibit an insurer 
from omitting a resident relative 
who owned an automobile from the 
definition of an insured because “the 
question [presented] revolves around 
the initial extension of coverage to 
defendants. The definition of who 
is and who is not an ‘insured’ under 
the policy is consistently applied 
throughout the insurance contract.”).

[17] See Beaver,324 P.3d at 873-74.

[18] Id.

Leave it to Beaver (continued)
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John Bouma is the Chairman 
of Snell & Wilmer. His practice 
emphasizes complex business 
litigation, including antitrust and 
legal malpractice defense. John 
has been included in annual 
editions of The Best Lawyers in 
America consecutively for the 
31 years it has been published, 
Southwest Super Lawyers every 
year since 2007, and Lawdragon 
Top 500 Leading Lawyers in 
America. He is a Fellow of the 
American College of Trial Lawyers. 
The National Law Journal has 
named John one of the “100 Most 
Influential Lawyers in America.” 
From 1986 to 2006, John was a 
member of the Board of Directors 
of ALAS, the professional liability 
insurer for many of the country’s 
large law firms. During 2003, 
2004 and 2005, he served as 
chairman of that Board.

John has served as president 
of the Phoenix Association of 
Defense Counsel, the Maricopa 
County Bar, the State Bar 
of Arizona, the Arizona Bar 
Foundation, the Western States 
Bar, and the National Conference 
of Bar Presidents. He has served 
the American Bar Association 
as a member of the Board of 
Governors and a member of the 
ABA House of Delegates. John has 
served as president of the Phoenix 
Art Museum and the Arizona 
Opera. He currently serves on 
the boards of directors for the 
Phoenix Art Museum, the Valley of 
the Sun United Way and Greater 
Phoenix Leadership. John is a 
co-founder of the Arizona Equal 
Justice Campaign, Wildlife For 
Tomorrow, and the Partnership 
for a Drug-Free America, Arizona 
Chapter.

John Bouma has been 
described as the “gentle 
giant of the litigation Bar.” 
Contemporaries marvel 
at his “incredible ability 
to manage cases” … while 
more junior lawyers cite him 
as a tremendous influence, 
particularly for his strategic 
skills and effective, low-
key style. (Chambers USA: 
America’s Leading Lawyers 
for Business, 2006)

 

Q: What did you enjoy the most 
about the practice of law?

A:  The variety. I think one of the 
good things about being a 

trial lawyer is that over the 
course of the years, I’ve had 
a lot of opportunities to work 
in a lot of different areas, 
on all types of legal issues 
such as insurance defense, 
complex business litigation, 
environmental ,  medical 
malpractice,  legal malpractice, 
antitrust, securities and on and 
on. Just having to learn about 
different subjects and being 
able to work in different fields 
has been quite fascinating. 

Q: What are the biggest changes 
you have seen in the practice 
of law?

A:  Probably the biggest change 
is the growth in the number 
and influence of in-house 
counsel. That has changed 
the dynamics and the type 
of work that goes to outside 
counsel.

Q: And where do you see things 
going in the law over the next 
ten years or so?

A:  The practice of law constantly 
changes. It always has. But 
I think over the next ten 
years there’s going to be 
more and more emphasis on 
firms and lawyers becoming 
more efficient and that’s 
going to require lawyers to 
continuously change the way 
in which they practice and 
the way in which they handle 
cases and projects. 

Interview with John Bouma
 By Adam Lang, Esq.

The AADC is honored to present to John Bouma the Distinguished Service Award.  The award will be 
presented at the Past President’s Fall Kickoff on September 11th, 2014.  Here is some insight into this year’s 
honoree:

John Bouma – Distinguished Service Award Honoree 
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Q: What is the most important 
lesson you have learned about 
practicing law?

A:  Keep things in perspective. 
Balance the practice with time 
off for yourself and your family. 

Q: What is your best advice to 
young lawyers about how to 
practice law the right way?

A:  Candor is crucial. Candor with 
the clients, candor with your 
colleagues, candor with the 
opposing counsel and parties 
is essential for a long-term 
career, as is treating other 
people, including opposing 
counsel and opposing parties, 
with courtesy and respect. It is 
also important to be responsive 
and accessible to your clients.

Q: If you were not a lawyer, what 
would you be in and why?

A:  Well, if I had the skills I’d be 
a first baseman in the major 
leagues. But I don’t have the 
skills.

Q: What do you do when you’re 
not lawyering?

A:  I have a wonderful wife, 4 
children and 12 grandchildren 
that I spend as much time with 
as I can. I like to fly fish, bird 

hunt and travel. Then, too, I 
enjoy community involvement 
such as the opera, the Phoenix 
Art Museum and Greater 
Phoenix Leadership (GPL).

Q: What are the attributes a 
successful lawyer must have 
– you mentioned candor and 
respect and courtesy. What 
other attributes do you see 
that a successful lawyer must 
have?

A:  Patience,  legal  ski l ls , 
accessibility, responsiveness, 
imagination and, overriding 
everything else, integrity. 

Q: You have practiced for 54 
years. That is incredible. What 
do you believe has kept you 
going? 

A:  I’ve been fortunate to be 
surrounded by good people 
whom I enjoy, 
have had the 
opportunity 
to help grow 
and manage 
the firm, and 
had a lot of 
support from 
my wife and 
family.

Q: Would you do it all over again?

A:  Sure. I’d do pretty much what 
we did; I have enjoyed almost 
every moment of it. I wish I 
could have tried more cases, 
as I love trying cases, but it 
wasn’t entirely consistent with 
my involvement in the growth 
and management of the firm.

This is just a small glimpse into 
the career of John Bouma and his 
commitment to the practice of law.  
The AADC invites all members 
to the Fall Kickoff to honor his 
achievements and present him 
with the award.

Interview with John Bouma (continued)
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